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(HAIRPERSON'S FOREWORD

Wherever the British flag was raised upon the land of Indigenous
people in the world, the story of exploitation and dispossession is

depressingly similar ...! HEATHER LE GRIFFON

Since the arrival of Europeans in Victoria in the 1830s,
First Peoples have been removed from our families
and our country and institutionalised at alarming rates
as a result of the colonial systems forced upon us.
Police and the processes of the criminal law were
part of that system with devastating consequences for
our people. From the early ‘protection’ legislation that
allowed the government to control and regulate our
lives, we have experienced and continue to experience
systemic racism, harm and injustice at the hands of
the State. Gross human and cultural rights violations
occurred which set the pattern for the future.

This second report of the Yoorrook Justice Commis-
sion focuses on the past and ongoing systemic injus-
tice experienced by our communities within Victoria’s
child protection and criminal justice systems. Like our
June 2022 Interim Report, Yoorrook with Purpose, this
report is grounded in the voices of our Elders. We are
proud and strong people, with deep connections to
each other, to country, to cultural knowledge and to
traditions. This report must do justice to those who
have guided the Commission’s work, those who have
appeared before it and those who have suffered harm
because of these systems.

The Commission heard powerful evidence from
First Peoples, Aboriginal organisations, experts and
leaders, as well as senior public servants, Ministers
and Victoria Police. Yoorrook undertook hearings,
on country visits, yarning circles, prison visits and
roundtable discussions. Evidence was also gath-
ered through submissions, Notices to Produce and
extensive research.

Witnesses told Yoorrook how the child protection
and criminal justice systems have routinely failed
our families and communities. Yoorrook heard of a
‘pipeline’” in which our children are moved from the
child protection system into the youth justice system
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and ultimately into the adult justice system. There were
devastating accounts of the harm caused to our peo-
ple by these systems. For example, Yoorrook heard
of the established process of identifying expectant
mothers for the potential removal of their child once
born. In effect, this means an Aboriginal child in our
community can be in a pipeline to the justice system
before being born. It is hard to imagine a scenario
that more profoundly demonstrates systemic failure.

Individuals and organisations from our communities
gave clear and consistent evidence about the change
that is needed. Our people called for a child protection
system that supports families in culturally appropriate
ways and enables our children to develop, stay safe,
connected to culture and community. Our people have
called for a criminal justice system that moves away
from police and prison expansion and that prioritises
investment in stronger communities. We need a justice
system that supports people to break the cycle of
offending and makes police accountable.

During Yoorrook’s public hearings, seven Ministers
and senior public servants including the Chief Com-
missioner of Victoria Police made formal apologies
for the historic and ongoing harm caused by the child
protection and criminal justice systems against our
people. Itis important that these apologies are on the
public record. It was conceded that human and cultural
rights violations occurred and were still occurring.
However, what value should be placed on apologies
and concessions unless action is taken?

There has been some progress since Yoorrook started
this inquiry. On the opening day of hearings in Decem-
ber 2022, Premier Daniel Andrews was questioned
in a press conference about the evidence Yoorrook
was hearing. The Premier responded by committing
to overhaul the child protection system. Similarly,
throughout the course of the investigation, there has



been progress regarding Victoria’s bail laws, public
drunkenness laws and the minimum age of criminal
responsibility — all of which disproportionately harm
our people. For these reasons, | am optimistic that
truth telling works.

However, the most meaningful, transformative change
needed is to embed genuine self-determination in
Victoria’s child protection and criminal justice systems.
This is what our people seek. Self-determination
means Aboriginal people having decision making
power over the issues that affect our lives, including
designing, establishing and controlling the systems
and services to support our families and communities
to thrive. It means that the human and cultural rights of
our people are respected and fulfilled. The Victorian
Government and the First Peoples’ Assembly have
created the opportunity to do this through the treaty
process. Negotiations will commence shortly, with
the Treaty Negotiation Framework including interim,
state-wide and local Traditional Owner agreements.
This report helps to inform that treaty process. It also
recommends measures that should be taken urgently
to address critically important issues.

The Yoorrook Justice Commission represents a
critical point in Victoria’s history. This report must
be a catalyst for change. The foundations to create
transformational change in Victoria have been laid.
Other states, territories and the Commonwealth are
watching as they embark on Truth, Treaty and Voice
processes.

| want to acknowledge the tireless, unrelenting advo-
cacy of generations of Aboriginal Elders, community
and other allies who have brought Victorian First
Peoples to this point. | also want to thank the incredibly
hardworking and dedicated Yoorrook staff, Solicitors
Assisting and Counsel Assisting who have helped
bring the critical evidence to light in this report. | also

want to thank my fellow commissioners — Sue-Anne
Hunter, Travis Lovett, Maggie Walter and Kevin Bell
— for their stewardship of the important findings and
recommendations for reform in this report.

Now is the time for action. 2023 should usher in the
beginning of the transformation to true self-determi-
nation for First Peoples. The past continues to over-
shadow the present. However, Yoorrook looks forward
and makes 46 recommendations in this report for a
better future for First Peoples and all Victorians. | urge
Premier Andrews and his government to move swiftly
to accept and implement all these recommendations.

Professor Eleanor A Bourke AM
Chairperson, Yoorrook Justice Commission

1. Heather Le Griffon, Campfires at the Cross: An Account
of the Bunting Dale Aboriginal Mission 1839—-1851
(Australian Scholarly Publishing, 1 December 2007).
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ABOUT THIS REPORT

This is Yoorrook’s second interim
report. It considers systemic injustices
in the child protection and criminal jus-
tice systems. It fulfils the requirement
in the amended Letters Patent dated

4 April 2023 to deliver a second interim
report by 31 August 2023.

A note on content

First Peoples are advised that this report may contain
photos, quotations and names of people who are
deceased. This report discusses sensitive topics that
some readers may find distressing. Yoorrook urges
you to consider how and when you read this report
and what supports you might need.

If you are upset by any content in this report or if you
or a loved one need support, help is available with
the following services:

e First Peoples Health and Wellbeing
03 9070 8181 (dial 4)
13YARN (13 92 76)
Lifeline on 13 11 14 for free and
confidential support

e Beyond Blue 1300 22 4636.

Copyright notice

Yoorrook’s legal status as a Royal Commission means
it does not have legal personality independent of the
State of Victoria. One result of this is that copyright
over its written products, including this report, is held
by the State. This highlights the challenges associ-
ated with ensuring Indigenous Data Sovereignty over
information about First Peoples, even when collected
or produced in the context of a First Peoples’ led
process such as Yoorrook.
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Structure of this report

This report is divided into seven parts:

Part A (this section) includes the Letter of Transmis-
sion, Chairperson’s foreword, and this brief introduc-
tion to the report’s methodology and terminology.

Part B includes an Executive Summary, list of rec-
ommendations and key facts.

Part C examines the historical foundations of the child
protection and criminal justice systems. It explains
how current injustices, including systemic racism
and human and cultural rights violations created by
these systems, are not just historical, but continue
to persist today with critical impacts on First Peoples
families and communities.

It then goes on to discuss matters for Treaty in relation
to child protection and criminal justice. In particular,
Yoorrook finds that the transformation necessary to
end the harms that the child protection and criminal
justice systems continue to inflict on First Peoples
can only be addressed through self-determination
involving the transfer of power, authority and resources
to First Peoples via the treaty process.

Part C concludes by examining consistent themes
in evidence to Yoorrook that span both the child
protection and criminal justice systems including
accountability and transparency, cultural competence
and responsivity, and compliance with cultural and
human rights obligations. Whole of government rec-
ommendations to address these issues are made.

Part D examines critical issues in the child protection
system. It begins with a short overview of some of
the key policies, laws and human and cultural rights
that are engaged by this system. It then examines
the pathway into, through and beyond child protection
with chapters on early help, child removal, out of
home care, permanency and reunification. Findings
on critical issues and recommendations for urgent
action are made in each chapter.



Part E adopts a similar approach to the criminal justice
system. Following a brief overview, each of the major
parts of that system are considered: Victoria Police;
the bail system; youth justice; courts, sentencing and
classification of offences; and Victorian Prisons. Key
systemic injustices are identified, findings made, and
recommendations for urgent action put forward.

Part F considers other issues that have arisen during
this stage of Yoorrook’s work including legislative
barriers to Yoorrook properly fulfilling its truth telling
mandate. Yoorrook outlines legal problems which
mean that Yoorrook cannot guarantee that confidential
information shared by First Peoples and others will
be kept confidential once Yoorrook finishes its work.
It also discusses barriers to members of the Stolen
Generation and others who have been or are currently
subject to child protection orders telling their truth.
Recommendations to resolve these issues are made.

Part G contains appendices to the report, including a
list of witnesses and a glossary. Further information
relating to the child protection and criminal justice
systems is also provided.

Counsel Assisting
Fiona McLeod AO SC

Counsel Assisting
Tony McAvoy SC

Terminology

Yoorrook uses the term First Peoples to include all
Traditional Owners of a place in the state of Victoria
including family and clan groups and their ancestors,
as well as Aboriginal and/or Torres Strait Islander
persons who are living or have lived in Victoria before
or since the start of colonisation. This definition is pro-
vided in Yoorrook’s Letters Patent. Where appropriate,
Yoorrook may also use other terms such as Traditional
Owners or custodians, Aboriginal people, Indigenous
or Koori to describe First Peoples, especially where
they have identified themselves in this way.

When citing submissions, consultations, evidence,
research or data, Yoorrook adopts the terminology
used in the original document; this includes using
terms such as Aboriginal, Aboriginal and Torres Strait
Islander, Indigenous, Koori and Koorie.

When referring to certain words, the Commission
adopts the terminology used in the original docu-
ment/submission. For example, country is used by
Yoorrook without capitalisation, while some submis-
sions and other research use the word Country with
capitalisation.

Wherever possible, Yoorrook uses First Peoples’
words and ways of speaking.

1

Counsel A'ssisting
Tim Goodwin

Counsel Assisting
Sarala Fitzgerald
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How Yoorrook approached this inquiry
into child protection and criminal justice

Consistent with the methodological framework e supports First Peoples’ sovereignty over their

described in Yoorrook with Purpose', Yoorrook’s work
to achieve truth, understanding and transformation
prioritises and centres First Peoples’ voices, expe-

knowledge and right to choose how they wish
to protect their evidence through Yoorrook’s
Indigenous Data Sovereignty protocols

riences, cultural and human rights, and their right to e prioritises Victorian First Peoples’ perspectives
in the interpretation of the Letters Patent, the
conduct of the Commission’s inquiries, and

self-determination. Yoorrook:

e hears stories and gathers information from
First Peoples about experiences of past and

ongoing injustices

e hears and demonstrates how First Peoples’

cultures and knowledge have survived
e supports First Peoples to choose how they

wish to share their experiences and to avoid pages 6-9.

experiencing further trauma

YOORROOK'S METHODOLOGY

As an Aboriginal-led Commission,
Yoorrrook’s unique methodology guides

all aspects of its work. This includes how it
gathers information and from what sources,
how it supports First Peoples’ choices to
participate and treats their knowledge, how
it interprets its mandate and uses its powers
and how it recommends changes.

CENTRE CIRCLE

Letters Patent

Historic and ongoing systemic injustices

Causes and consequences

Who/what is responsible

Redress and reform

SECOND CIRCLE

Priority themes based on the United Nations
Declaration on the Rights of Indigenous
Peoples (UNDRIP) and other human rights
standards, focus on:

Political organization, resistance and
self determination

Lore and Law

Culture, language and heritage

People, society and wellbeing

Country, sky and waters

Dislocation and economics

in the recommendations for systemic change
and practical changes to laws, policies and
practices.

For a more detailed description of Yoorrook’s meth-
odological framework see Yoorrook with Purpose

THIRD CIRCLE

Truth: create a record of truth and who
or what is responsible

Understanding: create broader Victorian
community understanding of First Peoples
and the links between past, present and future

Transformation: support change to remedy
injustice against first Peoples in Victoria

OUTSIDE CIRCLE

Aboriginal ways of knowing, being and
doing — understand cultural practice, respect
lore and protocols, care and custodianship,
safety and support, minimise harm and allow
healing to occur

Self-determination — follow lead of
communities, ensure Aboriginal participation
and free prior and informed consents are
included in all processes

Indigenous data sovereignty —

ensure First Peoples’ continued ownership,
control and determination of how First
Peoples’ knowledge is treated/protected

First People’s Nation Rebuilding —

restore dignity of participants, use Language,
uphold accountability of the state and those
responsible, profile strength and survival,
contribute to treaty

This development of this methodology was
led by Commissioner Sue-Anne Hunter.

FIGURE I: Yoorrook’s methodological framework. Artwork by Anjee-Lee Bamblett.
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Avoiding trauma, promoting healing

Yoorrook’s Letters Patent require Yoorrook to adopt
practices to minimise harm and re-traumatisation for
First Peoples and preserve the safety and wellbeing
of all participants. Through its methodology, Yoorrook
employs the social and emotional wellbeing (SEWB)
support model. This is further described in Yoorrook
with Purpose at pages 10—11.

The SEWB model Yoorrrook uses takes a strengths-
based approach to those who wish to participate.
Yoorrook emphasises the importance of using the
strengths, resilience and connectedness of First
Peoples and their communities to provide a safe,
supportive and culturally appropriate forum for First
Peoples to exercise their rights to truth and justice
with dignity while demonstrating their cultural resil-
ience and survival. Yoorrook’s model also seeks to
address the risks of staff and contractors who work
with people impacted by trauma being adversely
impacted by vicarious trauma and other health and
wellbeing issues.

Yoorrook’s community engagement

Yoorrook’s Community Engagement Team are based
throughout the state and undertake regular information
sharing and evidence gathering activities. To inform
this Critical Issues Report, Yoorrook engaged with
First Peoples across Victoria including with community
on every Traditional Owner country.

Between 1 July 2022 and 30 June 2023, this included
56 group engagement activities — including 25 com-
munity information stalls, 21 community information
sessions, and site visits, roundtables or yarning circles
(listed below).

Additionally, Yoorrook’s engagement with First Peo-
ples included dedicated and culturally safe support
to more than 105 individuals who wished to provide
evidence.

Yoorrook harnesses traditional and digital media cov-
erage to ensure the stories and evidence brought
before the Commission are heard by the widest pos-
sible audience. This is in line with the objectives set
out in Yoorrook’s Letters Patent to develop a shared

understanding among all Victorians of ‘the individual
and collective impact of systemic injustice and the
intergenerational trauma that has flowed from them
since the start of colonisation’ and ‘of the diversity,
strength and resilience of First Peoples’ cultures,
knowledge, and traditional practices’.

Between 1 July 2022 and 30 June 2023, Yoorrook’s
work was mentioned in more than 9100 media stories
across print, online, television and radio, with an
estimated audience reach of over 228 million.

Evidence gathering

On 12 and 13 September 2022, Commissioners held
roundtables with experts, academics, and Aboriginal
Community Controlled Organisations (ACCOs) on the
topics of child protection and criminal justice. These
discussions were instrumental in refining the focus of
Yoorrook’s inquiry and resulted in two Critical Issues
papers released for public and expert comment on
8 November 2022.

SUBMISSIONS

In response to the Critical Issues papers Yoorrook
received 33 submissions from organisations and
academics involved in criminal justice and child pro-
tection. These are available on Yoorrook’s website.

In addition, between 1 July 2022 and 30 June 2023
Yoorrook received 88 submissions from the public,
28 of which were anonymous. Over three quarters
of public submissions speak to Yoorrook’s inquiry
into the criminal justice and child protection systems.

ROUNDTABLES

Commissioners attended 10 community roundtables
and site visits to hear local First Peoples communi-
ties” experiences of child protection and of criminal
justice. These events reinforced evidence coming
through submissions from individuals about the deeply
ingrained systemic racism across these systems, as
well as the ‘casual’ racism First Peoples face on a
daily basis in Victoria. Organisations and roundtable
participants described success stories and programs
making a positive difference in the lives of First Peo-
ples affected by systemic injustices in these critical
areas.
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Yoorrook also engaged with First Peoples in custody
in adult and youth prisons. Commissioners held five
site visits in prisons and youth detention centres.
Yoorrook deeply thanks all participants for their time,
courage and truth-sharing.

HEARINGS

Three rounds of public hearings were held at Yoor-
rook’s office in Collingwood. These public hearings
were scheduled in blocks and were sequenced to
build public understanding of systemic issues. The
first, in December 2022, involved hearing from Elders,
ACCOs and experts with experience in child protection
and criminal justice. The next set of hearings listening
to ‘community voices’ held in March 2023 built on
this groundwork, with Commissioners listening to

TABLE A: On country site visits and roundtables

the lived experience of First Peoples affected by
systemic injustices in child protection and criminal
justice. Commissioners also travelled to Lake Condah
to hold hearings on witnesses’ country. Recordings
of these hearings were streamed in the main hearing
program and released on Yoorrook’s website.

Directions hearings were held on 27 March and 4
April 2023. The purpose of these hearings was for
Yoorrook to obtain an update on the status of the
State’s compliance with Notices to Produce and other
information requests issued in connection with the
planned government accountability hearings and to
make related procedural directions. Commissioners
also took the opportunity in these hearings to rein-
force their expectations of the State. In response to

PLACE LOCATION DATE
Roundtables
Bangerang Aboriginal Corporation Shepparton 19 December 2022

Horsham

Horsham

Preston, Reservoir

2 February 2023

3 February 2023

6 February 2023

and Mernda

Winda-Mara Aboriginal Corporation,
Dhauwurd Wurrung Elderly & Community
Health Service

Prison and youth justice visits

Dame Phyllis Frost Centre

Marngoneet Correctional Centre

Portland

16 February 2023

20 February 2023 and
21 April 2023

21 February 2023

23 February 2023

24 February 2023
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submissions made by Counsel for the State of Victoria
at these hearings (particularly regarding the extent
of the relevant work and the timeframes reasonably
required), the planned hearing commencement date
was further delayed to late April 2023, and small
amounts of additional time were granted to the State
for compliance with the various outstanding produc-
tions necessary to inform those hearings.

State witnesses then attended government account-
ability hearings in late April-May 2023. This included
evidence from the Attorney-General, Minister for
Police, Minister for Corrections, Youth Justice and
Victim Support and the Minister for Child Protection
and Family Services. Senior government officials
including departmental Secretaries, Associate Sec-
retaries and Deputy Secretaries also gave evidence
along with the Chief Commissioner of Victoria Police.
The Commissioner for Aboriginal Children and Young
People, Corrections Commissioner and the Youth
Justice Commissioner also gave evidence.

In total, 84 people, including international witnesses,
gave evidence at Yoorrook’s hearings across 27 days.
Yoorrook thanks all witnesses for their insights, exper-
tise and generosity.

While a primary purpose of holding public hearings
is to increase public awareness and understanding
of systemic injustices imposed on First Peoples in
Victoria through truth-telling, some community wit-
nesses spoke to Commissioners under restricted
publication orders. The truths and themes shared
with Commissioners and Counsel in closed session,
while not public, have equally informed the writing
of this report, its findings and its recommendations.

Evidence production and analysis

Yoorrook built on the existing body of knowledge
and the vast experience of First Peoples who have
been affected by and who have pushed for reform
of the child protection and criminal justice systems
over many years. As heard often in hearings, round-
tables and submissions, the problems, and solutions
to address systemic injustices in these sectors are
not new — First Nations people and organisations
have been proposing evidence-based solutions for
decades.

Commission staff and the legal team thematically
analysed all the direct evidence received through
submissions and roundtables to develop key themes
and lines of inquiry that were then explored and tested
during hearings. In addition, Yoorrook issued 29
Notices to Produce to the State, and received 4100
documents in response. Yoorrook also examined
evidence of previous major inquiries and actions
taken since those inquiries to inform its findings and
recommendations.

DATA ANALYSIS

Much of the statistics in this report, especially cur-
rent figures, were not publicly available before being
requested by Yoorrook. To analyse the data provided
by the State, Yoorrook engaged a data research
analyst. At several points through this report Yoorrook
notes the inconsistencies among State data. The
most up-to-date data produced by the State as well as
previous research is presented in this report in a range
of charts and diagrams throughout each chapter. A
summary of key data is in infographic form in Part B.

As a result of Yoorrook’s approach to thematic analysis
and in an effort to ensure First People’s voices are
heard, this report includes quotes from submissions,
roundtables and evidence in hearings. Not all partic-
ipants have been directly quoted, and many wished
to remain anonymous, but their truth has been used
to form the evidence base for Yoorrook’s findings
and recommendations throughout the remainder of
this report.

1. Yoorrook Justice Commission, Yoorrook with Purpose
(Interim Report, June 2022) 6-10.
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EXECUTIVE SUMMARY

Introduction

The Yoorrook Justice Commission is tasked with establishing an official public
record of Victorian First Peoples’ experiences of systemic injustice and deter-
mining their causes and consequences. The timeline extends from 1788 to the
present and includes the role of State policies and laws. This report meets these
obligations in relation to the child protection and criminal justice systems.

For First Peoples, the child protection and criminal justice systems have long been
sites of systemic injustice. The removal of Aboriginal children from their families
and the criminalisation of resistance to dispossession were state-sanctioned
colonial practices in the lands now known as Victoria. They involved gross human
and cultural rights violations.

There is an unbroken line between these actions, laws and policies and current
systems. The highly contemporary disparate outcomes for First Peoples are
evidence of this. First Peoples children are removed from their families at the
highest rate in Australia with around one in 10 now in out of home care.! In the
justice system First Peoples are around 15 times more likely to be in adult prison.?
Victorian bail law changes of 2013 and 2018 are linked to a 560 percent increase
in the number of First Peoples entering prison unsentenced.® In 2021-22,
87 per cent of Aboriginal women who arrived in prison were unsentenced.*

The Victorian Government acknowledges that Victoria’s laws and policies
and their administration are creating systemic injustice for First Peoples.
Premier Daniel Andrews told Yoorrook that the over-representation of
First Peoples in the child protection and criminal justice systems is ‘a
source of great shame for the Victorian Government’.®> He acknowl-
edged that the government is responsible for ‘ensuring that racism
and injustice are confronted and addressed’.®

Dr Jacynta Krakouer, SAFeST Start Coalition and
Karinda Taylor, First Peoples' Health and Wellbeing




Systemic racism lies at the heart of much of the sys-
temic injustice affecting First Peoples in both systems.
Systemic racism is racial discrimination that occurs
through systems and institutions and goes beyond
individual racist acts. It refers to laws, policies or prac-
tices that may, on their face, look neutral and applied
equally, but which in practice unfairly disadvantage
certain racial groups and advantage others.

The impact of systemic racism on the over-rep-
resentation of First Peoples in the child protection
and criminal justice systems is acknowledged by the
Victorian Government.” The State also acknowledges
the individual prejudice and bias of some working
within these systems.®

Talking about systemic failures risks obscuring the
responsibility of the people with the power to address
those failures. Laws, policies and decisions are made
and administered by people: from Ministers and senior
public servants creating the laws and policies through
to the public servants, police officers and others imple-
menting them. All, in their respective roles, have the
power and responsibility to address systemic injustice.
They have human and cultural rights obligations to
do so. Yet the evidence heard by Yoorrook shows
that too often they have failed to do this.

First Peoples leaders, organisations and lived
experience withesses are united in their call for
self-determination to address the systemic harms
of the child protection and criminal justice systems.
Self-determination is a collective right, with the First
Peoples’ Assembly of Victoria describing the concept
in the context of government systems
as ‘the power to shape and make
the decisions about the systems,
laws, policies and programs that
affect our communities, families
and children’.? For the child pro-
tection and criminal justice
systems this means a fully
realised transfer of power
to Victorian First Peo-
ples and, while this is
being implemented,
urgent immediate
measures.

Why Yoorrook chose

to investigate Victoria’'s
criminal justice and child
protection systems

The evidence of injustice against First Peoples in
the child protection and criminal justice systems is
stark. From its inception, First Peoples called on
Yoorrook to investigate injustice in these systems
as a priority. This was a common theme raised by
Elders in yarning circles Yoorrook ran across Victoria
in the first half of 2022.

Further, Yoorrook’s Letters Patent require it to inves-
tigate and report on issues including:

e the forced removal of children and unfair poli-
cies and practices relating to child protection,
family and welfare matters'®

e past and ongoing injustices in policing, youth
and adult criminal justice, incarceration, deten-
tion and the broader legal system.

Yoorrook announced its intention to investigate these
issues as a priority when it published its interim report,
Yoorrook with Purpose, in July 2022.12The change in
these systems cannot wait until delivery of its Final
Report. Yoorrook will continue to monitor injustice
in these systems, and the implementation of this
report’s recommendations, until Yoorrook concludes
in June 2025.

How Yoorrook
conducted this inquiry

Yoorrook began receiving evidence about the injustice
experienced by First Peoples in the Victorian child
protection and criminal justice systems as soon as it
started meeting with and hearing from First Peoples
in 2021. Yoorrook’s dedicated inquiry into injustice
in these systems commenced in the second half
of 2022 with the publication of two Issues Papers
inviting submissions.



Yoorrook received evidence in different ways including:

e Submissions: 33 submissions from organi-
sations and other experts in response to the
Issues Papers. This was in addition to many
broader submissions from individuals which
talked about their experiences with either or
both systems. Of 88 submissions received
from individuals in 2022—-23, over three quar-
ters included issues about the child protection
or criminal justice systems.

e Hearings: 27 days of hearings, receiving
evidence from 84 witnesses in Melbourne, on
country and from international witnesses.

e Roundtables and visits: 12 roundtables
across Victoria with experts, people working in
the criminal justice and child protection sys-
tems and people affected by these systems.
This included five visits to adult and youth
prisons.

o Documents: more than 4000 documents
from the Victorian Government in response to
Notices to Produce.

Yoorrook heard directly from First Peoples and
the community organisations that support them. It
received submissions and evidence from academics
and researchers. It also received witness statements
and oral evidence from Ministers and senior pub-
lic servants from the Victorian Government and its
agencies.

Yoorrook thanks all the people and organisations who
gave their valuable time and expertise to this inquiry.
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The past is the present:
understanding the
connection between
contemporary and historic
injustice

The present-day failures of Victoria’s criminal justice
and child protection systems for First Peoples are
deeply rooted in the colonial foundations of the State
of Victoria. European invasion, and the colonial laws
and policies which followed it, were predicated on
beliefs of racial superiority. The systemic racism which
persists today has its origins in colonial systems and
institutions.

Before European invasion, First Peoples were inde-
pendent and governed by collective decision-making
processes with shared kinship, language and culture.
They belonged to and were custodians of defined
areas of country. First Peoples were self-governing,
and wielded economic and political power within
their own systems of law, lore, culture, spirituality
and ritual.’®

The purpose of colonisation was land acquisition.
Theft of land was achieved by multiple strategies
including destruction of culture and language and
efforts to eliminate First Peoples through assimilation
and violence. Colonial law was imposed on First
Peoples. First Peoples were forced off their country
and onto reserves and missions where their lives
were controlled and cultural practices, spirituality
and language suppressed. First Peoples’ children
were taken.

Police were frequently the agents of injustice. The
early criminal justice system was used to criminalise
and imprison First Peoples and legitimise violence to
respond to First Peoples’ resistance. While colonial
law prohibited murder and rape of First Peoples, its
enforcement was almost entirely absent.

The Aboriginal Protection Act 1869 (Vic) was the
first legislation to explicitly authorise the making of
regulations that resulted in the removal of Aboriginal
children. It was followed in 1886 by amendments
that became commonly known as the ‘Half-Caste
Act’. Under this legislation, the Victorian Government



tore Aboriginal communities and families apart to
weaken collective identity and resistance, furthering
the attempted erasure and elimination of First Peoples.

The Stolen Generations refers to First Peoples
removed from their families as children and infants
under these assimilationist laws and policies which
started in 1886 and ended in around 1970. These
laws and policies followed the logic of eliminating
First Peoples by removing them from their families,
culture and language and attempting to shape them
according to European culture and values.™

Police often carried out forced child removals. Until
1985 police were ‘empowered to forcibly remove
children under the child welfare laws’.'® Justification for
child removal under the various Acts was often linked
to racist judgments of living conditions in Aboriginal
communities.

Even after the explicit assimilationist intent written
into child removal policies was finally removed, the
administration of the laws was still infected by racial
bias. The assimilationist impact continued — Abo-
riginal children removed from their families and sib-
lings were placed in non-Aboriginal homes, with their
Aboriginality often denied or ignored by their carers.

Nationally, awareness of the Stolen Generations grew
following the landmark Bringing Them Home report
in 1997. The report found that Australia’s forced child
removal practices involved genocide under interna-
tional law.'® Prime Minister Kevin Rudd’s Apology
to Australia’s Indigenous Peoples followed in 2008.

For many non-Indigenous Australians, the forced
removal of Aboriginal children from their families is
considered ‘history’ and consigned to the past. For
First Peoples its impact has never ceased.

The removal of Aboriginal children into white society
caused immeasurable harm. Children removed from
their families were traumatised, disconnected from
family, culture and identity, and in many cases crim-
inalised, experiencing homelessness, poverty, poor
health and other disadvantage. Families traumatised
by the loss of their children spent decades trying to
reunite or simply make contact. For others, finding
families was beset with obstacles, was not possible,
or came too late.

The trauma and harm of child removal policies has
had devastating lifelong impacts. It has been passed
down across generations and continues today. This
history and its impacts are explained further in Chapter
1: The past is the present.

Self-determination

The right to self-determination of First Peoples is
a collective right that is of fundamental importance
under international law and especially to realising
human and cultural rights. It is recognised by the State
of Victoria.”” It is the foundation of Yoorrook’s Letters
Patent and the treaty-making process underway in
this state. The Victorian Government has committed
to self-determination as the primary driver in First
Peoples policy since 2015.'®

As outlined in the Letters Patent, the Yoorrook Justice
Commission is required to:

identify Systemic Injustice which currently
impedes First Peoples achieving self-de-
termination and equality and make recom-
mendations to address them, improve State
accountability and prevent continuation or
recurrence of Systemic Injustice.”

For Indigenous Peoples, the essence of the meaning
of self-determination is the capacity to control their
own destiny.2° The foundation for the assertion of
self-determination for First Peoples is inextricably tied
to their relationship to country, land and waters.?' It
also requires ensuring all human and cultural rights
of First Peoples.

Yoorrook repeatedly heard from First Peoples wit-
nesses and organisations of the need for self-deter-
mination in the child protection and criminal justice
systems and some of the ways that could work.?>Many
government witnesses spoke about how self-determi-
nation should underpin or be at the centre of reform.23
Accordingly, it is critical that government understands
and applies the full meaning of self-determination
if the commitments it has made are to be realised.
Otherwise, the necessary transformation of the child
protection and criminal justice system cannot occur.
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Yoorrook also heard that self-determination requires
transferring decision-making power, authority, con-
trol and resources to First Peoples. It is not merely
about consultation or transfer of service delivery
responsibilities. It is not about transferring broken
systems.?* Self-determination can be realised through
treaty and interim agreements as part of the treaty
negotiation process that could include legislative,
administrative and other measures for ensuring all
human and cultural rights of First Peoples.

In relation to the child protection and criminal jus-
tice systems, Victoria has an opportunity to achieve
self-determination by transferring decision-making
power, authority, control and resources to First Peo-
ples as these systems relate to them. This transform-
ative, structural change could include transferring the
power to make decisions about:

system design

obtaining and allocating resources
powers of, and appointments to bodies
or institutions.

It could also include the transfer of accountability
and oversight functions and the creation of new First
Peoples-led bodies, oversight processes and com-
plaints pathways.
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Accountability, capability
and compliance with
human and cultural rights
obligations

This report documents serious deficits in three key
areas that are critical to government making good on
its commitments to self-determination and to ending
the systemic injustices that the State has inflicted and
continues to inflict on First Peoples. These span both
the child protection and criminal justice systems and
have whole of government implications. They are:

monitoring and accountability
cultural competence and responsiveness,
including human rights capability

e the need to strengthen human and cultural
rights compliance.

These lie at the heart of the cultural, practice and
institutional changes that must be made to the child
protection and criminal justice systems to address
the systemic racism and policy failures Yoorrook has
identified throughout this report.

Addressing systemic
injustice in the child
protection system

Everything is measured through a white lens
of how children should be cared for.2

Chapters 4 to 8 of this report highlight critical issues
that need addressing in Victoria’s child protection
system.

Yoorrook received evidence showing that as involve-
ment in the child protection system intensifies from
an initial report to child removal, Aboriginal children
are increasingly over-represented. At 30 June 2022,
when compared to non-Aboriginal children, Aboriginal
children in Victoria were:



e 5.7 times as likely to be the subject of a report
to child protection services?®

e 7.6 times as likely to have a finalised investiga-
tion by child protection services

e 8.5times as likely to be found to be ‘in need of
protection’ by child protection services

e 21.7 times as likely to be in out of home care.?”

Yoorrook heard of ‘report fatigue’ in this area. In the
last decade there have been at least 19 inquiries about
the child protection system in Victoria.?® Recurring
themes on the performance of the child protection
system for First Peoples include:

poor information gathering
inadequate risk assessment
lack of collaboration and information sharing
between services

e poor responses to children experiencing family
violence

e poor responses to children experiencing poor
mental health and cumulative harm

e missed opportunities to provide early supports
when receiving an unborn notification

e failures to uphold First Peoples children’s
cultural rights

e lack of early support for vulnerable mothers.2°

Yoorrook heard extensive evidence about:

e how systemic failures across multiple systems
drive child protection involvement

e how discriminatory attitudes in universal ser-
vices such as health can lead to unnecessary
reports to child protection

e the Victorian Government not supporting
First Peoples families who need help to avoid
involvement in the child protection system

e the investment needed to ensure access to
culturally safe and effective early help.

Yoorrook was told about the urgent need to reform
the way child protection authorities are notified of
concerns for the welfare of unborn children. Yoorrook
heard evidence of systemic racism across health
services and the lack of culturally appropriate support
to new mothers and how this can result in removal
of their babies.

Yoorrook was told that risk assessment tools and
decisions were affected by racial bias. Yoorrook
further heard that many of the positive laws and
policies developed to address systemic injustice in
child protection were not working as intended and
compliance was often poor. For example, the Victorian
Government established the Aboriginal Family Led
Decision Making (AFLDM) program to improve family
involvement in decision-making about a child, yet in
2021-22 only 24 per cent of First Peoples children in
out of home care had an AFLDM meeting.®° Similarly,
the Aboriginal Child Specialist Advice and Support
service, which promotes culturally appropriate and
effective decisions around the best interests of Abo-
riginal children, was consulted during the investigation
stage in only 63 per cent of relevant cases.®!

Yoorrook was told that one way to improve compliance
with laws and policy was to provide free early legal help
for Aboriginal families through a notification system.
This would ensure families were aware of their rights
and could enforce them. Evidence also highlighted
the positive evaluation of Marram-Ngala Ganbu, a
specialist Koori court hearing day designed around
the cultural needs of Aboriginal children and families,
which operates at two locations in Victoria. There were
calls to expand the reach of this program statewide.

Yoorrook heard about ongoing failures in the out of
home care system for First Peoples children including
that:

e too many First Peoples children are still being
placed with non-Aboriginal families

e too many First Peoples children are not being
placed with their siblings

e there are barriers to First Peoples becoming
carers in the child protection system

e there are inequities in the support provided
to kinship carers (who are overwhelmingly
Aboriginal carers) and foster carers

e First Peoples children are not provided with
adequate cultural plans

e First Peoples children’s health and disability
needs are not being adequately assessed or
met

e First Peoples children are being criminalised in
residential care and the framework developed
to address this is not being implemented.
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Yoorrook heard that once a child is removed from
their family, the strict time limits for family reunification
operate unfairly for Aboriginal parents, who are less
likely to be able to access supports needed to address
protective concerns within those timeframes.

Yoorrook heard positive evidence that when care
and case management of First Peoples children
is transferred to Aboriginal Community Controlled
Organisations, there are better outcomes for children
and families. This includes improved connection to
culture and community.

Yoorrook heard about the need to strengthen the
legislative basis and powers of the Commissioner
for Aboriginal Children and Young People to give
certainty to that role and to improve oversight in the
child protection and youth justice systems.

Addressing systemic
injustice in the criminal
justice system

| believe the system is riddled with racism;
the system focuses on punishment and
not rehabilitation; and the system needs
to change.®?

Chapters 9 to 14 of this report highlight critical issues
that need addressing in Victoria’s criminal justice
system.

Evidence before Yoorrook shows that:

e First Peoples are subject to racial profiling
and over-policing

e cultural awareness training for police is inad-
equate and, in the case of recruit training,
contains offensive content

e police are less likely to issue cautions and
recommend diversion for Aboriginal people.

Yoorrook heard that Victoria’s police complaints
system is failing First Peoples. The system routinely
denies or justifies police misconduct and fails to hold
officers or management to account. The vast majority
of complaints about police are investigated by police
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which undermines effectiveness and generates mis-
trust. There is compelling evidence for the need of a
truly independent police complaints system.

Yoorrook received evidence about the long overdue
decriminalisation of public drunkenness that will occur
in November 2023. Evidence was heard about the
need for independent evaluation to ensure that police
do not use other existing powers to detain intoxi-
cated people after the public drunkenness offence
is repealed.

Yoorrook heard evidence about a serious gap in the
protection offered by Victoria’s anti-discrimination
laws, meaning that if a police or prison officer mis-
treats someone because of their race, the person
is unlikely to be able to bring a racial discrimination
complaint in the Victorian jurisdiction. Yoorrook was
also advised of ways this problem has been fixed in
other Australian jurisdictions.

Children and young people involved in the criminal
justice system are particularly vulnerable and face
multiple forms of disadvantage. This includes being
victims of abuse, trauma, neglect or family violence,
having a history of substance abuse, having cognitive
difficulties and mental health issues and being dis-
engaged from education.® Yoorrook heard that this
reinforces the need for justice responses that help
children and young people instead of harsh, punitive
responses that are likely to lead to greater criminal
justice involvement.

Yoorrook received evidence about ongoing problems
with the over-representation of First Peoples children
and young people in the youth justice system but
heard that there has been recent success in reducing
this rate and that the Victorian Government has a
goal of zero involvement.

Yoorrook also heard about the need for improved
cautioning and diversion programs for First Peoples
children and young people, and the need to stop
harmful conditions in youth prisons including the use
of solitary confinement.

There is an urgent need to raise the age of criminal
responsibility to at least 14. Victoria’s laws allow chil-
dren as young as 10 to be arrested, charged, pros-
ecuted and imprisoned. The Victorian Government



has committed to raise the age to 12 within the next
year and to 14 by 2027. Yoorrook heard that this is
too slow.

Punitive changes to Victoria’s bail laws in 2013 and
2018 led to a dramatic rise in the number of First
Peoples imprisoned on remand, waiting for their trial
or sentence. Yoorrook heard that Aboriginal women
were hardest hit by these changes and were often
denied bail and imprisoned for repeat low level non-vi-
olent offending. Yoorrook received evidence that
government ignored the concerns and advice of First
Peoples about the inevitable impact of its bail reforms,
making a mockery of government commitments to
self-determination and reducing over-imprisonment
and eroding the trust that had been generated through
the justice-related forums established to listen to and
consult with Aboriginal people.

What eventuated was a stark reminder that the State
retains power and control over the fate of First Peo-
ples, even when it adopts the language of ‘partnership’,
‘working together’, ‘respect’ and ‘self-determination’.
It highlights why treaty is so critical to realising First
Peoples’ fundamental right to self-determination.
Yoorrook heard that the government is now willing
to wind back many of the punitive changes it made
and that legislation to do this is imminent.

Yoorrook received evidence about the need for sen-
tencing reforms to reduce the rate of imprisonment
of First Peoples. This included reforms to take into
account the unique systemic and individual back-
ground factors affecting First Peoples. Mandatory
sentencing laws which limit the ability of courts to
ensure that each sentence is fair and appropriate
need to be repealed.

Yoorrook heard evidence about failures in Victoria’s
prison system including:

systemic failures in prison health care

lack of cultural connection and programs
poor access to rehabilitation programs

cruel, inhuman and degrading treatment in
prison through the use of solitary confinement
and strip searching

e barriers to reporting abuse and misconduct

e lack of independent oversight

e non-compliance with human and cultural rights
obligations

e non-compliance with inspection processes that
Australia has agreed to under an international
treaty.

Yoorrook also received evidence about problems
accessing parole. Parole is the system that allows
some people to be released from prison into the
community under supervision after they have served
their minimum term of imprisonment. The best evi-
dence is that supervised and supported release on
parole reduces the risk that someone will reoffend.
As a result of reforms in 2013 which made it harder
to get parole, the number of people accessing parole
has fallen significantly. First Peoples are less likely
to be granted parole. This denies them the benefits
of parole, increases the risk of reoffending and con-
tributes to over-imprisonment, as more First Peoples
will be in prison for longer.

Finally, Yoorrook heard evidence about the acute
and ongoing pain and trauma of deaths in custody
for First Peoples. First Peoples are dying at higher
rates in custody not because they are more likely
to die once they are in custody, but because of the
staggering rates at which governments are arresting
and jailing Aboriginal people. Evidence shows that
the key to reducing First Peoples deaths in custody
is reducing the rate at which they are put in custody
by police, courts and governments.
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Yoorrook’s recommendations for change

Yoorrook makes 46 recommendations across five
categories:

e transformative change to the child protection
and the criminal justice systems through the
treaty process (recommendations 1 to 2)

e urgent actions across both the child
protection and criminal justice systems
relating to accountability, cultural competency
and responsiveness, and strengthening
compliance with human and cultural rights
obligations (recommendations 3 to 6)

e urgent reforms to the child protection system
(recommendations 7 to 26)

e urgent reforms to the criminal justice system
(recommendations 27 to 44)

e legislative reforms required to enable
Yoorrook to fulfill its mandate for truth telling
(recommendations 45 to 46).

Yoorrook expects that the Victorian Government
immediately commence work to implement the urgent
recommendations made in this report so that they
can be achieved over the next 12 months. Yoorrook
recognises that work to fulfil these urgent recom-
mendations may be supplemented by consultations
within the treaty process due to commence before
the end of 2023. This must not be used as an excuse
for delay given the evidence Yoorrook has presented.
Yoorrook also notes that the treaty framework allows
the negotiation of interim agreements.

Where Yoorrook makes recommendations that require
oversight agencies and Aboriginal organisations to
assume additional responsibilities or functions, it
is essential that the government provide adequate
resources to those organisations. Similarly, where
Yoorrook makes recommendations that require or
improve compliance with laws, policies and cultural
and human rights obligations, the State must ade-
quately resource this. Lack of resources must not be
used as an excuse for failing to act.
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Some of Yoorrook’s legislative recommendations
will benefit all Victorians in addition to addressing
the significant injustices that First Peoples continue
to experience in the child protection and criminal
justice systems. Examples include recommenda-
tions to improve the Children, Youth and Families
Act 2005 (Vic) and to improve bail, sentencing and
other criminal justice laws. It is normal practice that
government considers full implications of any legisla-
tive change, however in doing so this must not be an
excuse for delay or deferral. First Peoples cannot wait
for these injustices to be addressed and nor should
other Victorians be denied the positive changes that
will flow from them.

Yoorrook will monitor the implementation of the rec-
ommendations made in this report and will require
the State to report on the status of implementation
during the remainder of this royal commission. m
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KEY FACTS: CHILD PROTECTION
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KEY FACTS: CRIMINAL JUSTICE

Aboriginal Victorians
accused of a crime are
more likely to be

MRRESTED.
¢d

and less likely to be
given a caution or warning
than other Victorians
accused of a crime™?

Aboriginal children
aged 10-17 are

11 TIMES

more likely than
non-Aboriginal children to be
under youth justice supervision
(in custody or under
community supervision)'

There have been

of Aboriginal people in custody
in Victoria since 199110

8. Allowing for differences in structural age distributions between the Aboriginal
community and non-Aboriginal Victorians, the age-standardised imprisonment
rate for Aboriginal men at 30 June 2022 was 3048.9 per 100,000 compared to
223.5 per 100,000 for non-Aboriginal men. On 30 June 2022, Aboriginal men
were 13.6 times more likely to have been held in prison custody than non-Ab-
original men in Victoria: Australian Bureau of Statistics (ABS), ‘Prisoners in
Australia: Table 17’, Crime and Justice (Web page, 24 February 2023) <https:/
www.abs.gov.au/statistics/people/crime-and-justice/prisoners-australia/
latest-release>.

9. Age standardised rate per 100,000 as at 30 June 2022. ABS Prisoners in Aus-
tralia, 2022. Table 17.

10. Transcript of Minister for Corrections, Youth Justice and Victim Support, the
Hon. Enver Erdogan, 15 May 2023, 857 [29]-[33].

11. Crime Statistics Agency, ‘Indigenous Data Tables’ (Data release, December
2022) Table 06. <https://files.crimestatistics.vic.gov.au/202303/Indige-
nous_Data_Tables_Alleged_Offender_Incidents_Visualisation_Year_End-
ing_December_2022.xIsx>.

12. Department of Justice and Community Safety, ‘Response to NTP-002-014
— Agency response to the Yoorrook Justice Commission’, 22 [65], produced
by the State of Victoria in response to the Commission’s Notice to Produce

Aboriginal women are

13.2 TIMES

as likely than
non-Aboriginal women
to be in prison®

0% {6

of Aboriginal young people
subject to
Victorian youth
justice supervision
have also had child
protection involvement'®

Aboriginal men are

13.6 TIMES

as likely than
non-Aboriginal men
to be in prison®

BETWEEN 2010 AND JUNE 2019

the number of the number of
Aboriginal Aboriginal
women in prison men in prison
on remand on remand
increased by increased by

Y.

dated 15 March 2023. See also Figure 4 from Supplement to the Department
of Justice and Community Safety, Agency response to the Yoorrook Justice
Commission’s 71 Questions, 22 May 2023, 18. Updated to December 2022
using Crime Statistics Agency, ‘Indigenous Data Tables’ (Data release,
December 2022) Table 06. https:/files.crimestatistics.vic.gov.au/202303/Indig-
enous_Data_Tables_Alleged_Offender_Incidents_Visualisation_Year_End-
ing_December_2022.xIsx.

. Department of Justice and Community Safety, Corrections Victoria, ‘Annual

Prisons Statistical Profile 2009—10 to 2019-2020: Table 1.9’, Corrections, Pris-
ons & Parole (Web Page, Undated) https://files.corrections.vic.gov.au/2021-06/
Annual_Prisoner_Stats_profile_2009%2010_%20to_2019%2020.xIsx.

. That is 53 per 10,000 compared with five per 10,000: Youth Justice in Australia

2020-2021, 19, Table S130a. From 1 July 2022 to 31 December 2022, there
were 42 Aboriginal children and young people aged 10—17 under youth justice
supervision on an average day: Department of Justice and Community Safety,
‘Client Relationship Information System (DJCS CRIS), cited in Department of
Justice and Community Safety, ‘First Nations Facts and Figures’, May 2023.

. Australian Institute of Health and Welfare, Young People under Youth Justice

Supervision and Their Interaction with the Child Protection System 2020—-2021
(Report, 2022) 79—-80 Table S4.

25

e EXECUTIVE SUMMARY AND RECOMMENDATIONS



RECOMMENDATIONS

Transformative change through the Treaty process

1. The Victorian Government must:

a) transfer decision-making power, authority, control and resources to First
Peoples, giving full effect to self-determination in the Victorian child protection
system. Transferring or creating decision-making power includes but is not
limited to:

i. system design

ii. obtaining and allocating resources

iii. powers of, and appointments to bodies or institutions, and

iv. accountability and oversight functions including new First Peoples led bodies,
oversight processes or complaints pathways

negotiate this through the Treaty process including through potential interim
agreements

in doing so, go beyond the transfer of existing powers and functions under the
Children, Youth and Families Act 2005 (Vic), which will require new, dedicated
legislation, developed by First Peoples, for the safety, wellbeing and protection
of First Peoples children and young people, and

recognising the urgent need for immediate reform and without delay, take

all necessary steps to begin and diligently progress the establishment of a
dedicated child protection system for First Peoples children and young people
supported by stand-alone legislation based on the right of First Peoples to self-
determination and underpinned by human and cultural rights to be developed by
the First Peoples’ Assembly of Victoria which must be sufficiently resourced by
government for this purpose.

2. The Victorian Government must give full effect to the right of First Peoples to
self-determination in the Victorian criminal justice system as it relates to First
Peoples. This includes negotiating through the Treaty process, including
through potential interim agreements, the transfer of decision-making power,
authority, control and resources in that system to First Peoples. Transferring
or creating decision-making power includes but is not limited to:

a) system design
b) obtaining and allocating resources
c) powers of, and appointments to bodies or institutions, and

d) accountability and oversight functions including new First Peoples led oversight
processes or complaints pathways.
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Urgent reforms: accountability, cultural
competence and compliance with human
and cultural rights

Open monitoring and evaluation underpinning accountability

3. To ensure State accountability for First Peoples related programs and
policies by those responsible for their development and delivery:

a) government bodies must ensure that First Peoples related programs and
policies are rigorously monitored and evaluated

b) monitoring and evaluation must be designed alongside the development of the
program or policy so that it is built into the program or policy (and commences at
the same time as implementation) with measurement focused on real outcomes

where programs or policies have existing commitments to monitoring and
evaluation, but little or no progress has been made, these must be actioned
within six months

where programs or policies do not have monitoring or evaluation included, the
inclusion of these must be actioned urgently, and

these monitoring and evaluation processes must be in accordance with
the Burra Lotjpa Dunguludja (AJA4) Monitoring and Evaluation Framework
including:

i. being consistent with First Peoples values

ii. reflecting First Peoples priorities for what is measured and how it is measured
iii. having an approved regular reporting cycle, and

iv. having a commitment to the open reporting of results.

The Victorian Government must as an urgent priority, having regard to the
right of First Peoples to self-determination, negotiate in good faith with the
First Peoples’ Assembly of Victoria:

a) the establishment of an independent and authoritative oversight and
accountability commission for the monitoring and evaluation of First Peoples
related policies and programs

the detailed functions and membership of the commission, and

to give the commission the necessary resources and authority to hold
responsible government ministers, departments and entities to account for
the success or failure of the programs they develop and deliver.
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Strengthening cultural competence and responsiveness

5. The Victorian Government must as soon as possible significantly upscale
the capability, competence and support in relation to human rights, including
Aboriginal cultural rights, of all persons appointed to work or working in:

a) the child protection system
b) the corrections system, including prisons

c) the youth justice system, including youth detention and like facilities and the bail
system

d) the adult justice system including the bail system
e) Victoria Police, and
f) the forensic mental health system,

to ensure that they have that capability, competence and support necessary for them to
carry out their obligations under the Charter of Human Rights and Responsibilities Act
2006 (Vic) (the Charter) and other human and cultural rights laws, and in particular for
this purpose the government must:

g) review and revise all relevant policies, procedures, protocols, administrative
directions, guidelines and like documents

h) review all relevant training courses and programs, and

i) ensure that Victorian First Peoples businesses or consultants participate on a
paid basis in the review and revision of training courses and programs, and the
delivery of these, wherever possible.

Strengthening human rights and cultural rights compliance

6. Drawing on (but not confined to) the recommendations of the 2015 Review
of the Charter and its response to that review, the Victorian Government,
following a public consultation process that includes the First Peoples’
Assembly of Victoria and other First Peoples organisations, must clarify and
strengthen the Charter so that it more effectively:

a) requires public authorities to act in a way that is and make decisions that are
substantively compatible with human rights including Aboriginal cultural rights, and

b) ensures that public authorities are held accountable for acting or making
decisions incompatibly with human rights including Aboriginal cultural rights,
including by:

enabling individuals to bring a legal proceeding in the Victorian Civil and Admin-
istrative Tribunal for a remedy (including compensation) against public authori-
ties who have made decisions or acted incompatibly with human rights including
Aboriginal cultural rights under the Charter, and

enabling individuals to rely upon the human rights including Aboriginal cultural
rights in the Charter in any legal proceedings, as provided (for example) in
section 40C of the Human Rights Act 2004 (ACT).
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Urgent reforms: child protection system

Oversight

7. The Victorian Government must amend the Commission for Children and
Young People Act 2012 (Vic) to:

a) specifically establish the role of the Commissioner for Aboriginal Children and
Young People in the same way that the Principal Commissioner for Children
and Young People’s role is provided for in the legislation

b) provide the Commissioner for Aboriginal Children and Young People with the
same statutory functions and powers as the Principal Commissioner insofar as
these powers relate to Aboriginal children and young people in Victoria

expressly provide the Commissioner for Aboriginal Children and Young People
the function to receive and determine individual complaints from or relating to
First Peoples children and young people concerning their treatment in child
protection, including out of home care, and

give the Commissioner for Aboriginal Children and Young People and the
Principal Commissioner rights of intervention in legal proceedings relating
to a child or young person’s rights under the Charter to be exercised at their
discretion.

These roles and powers must be appropriately resourced.

Early help, prevention and intervention

8. The Victorian Government must:

a) work with Aboriginal organisations to develop a consistent definition of early
help, early intervention and prevention that aligns with the perspectives of First
Peoples. This definition should be adopted across the Victorian Government

b) enshrine prevention and early help/intervention as a guiding principle in the
Children, Youth and Families Act 2005 (Vic) and take all necessary steps to
implement this principle in the administration of the Act

as an immediate action, substantially increase investment in Aboriginal
Community Controlled Organisation prevention and early help/intervention
services to keep First Peoples children out of the child protection system and to
prevent their involvement from escalating when it does occur, and

review the governance model for implementing target 12 of the Closing the Gap
Agreement, with a view to broadening the responsibility to achieve this target
beyond the Department of Families, Fairness and Housing.
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9. The Victorian Government must publicly report annually on the amount and
proportion:

a) of total child protection and family services funding allocated to early
intervention (family and parenting services) compared to secondary and
tertiary services (community delivered child protection services, care services,
transition from care services and other activities), and

of funding allocated to Aboriginal Community Controlled Organisations
compared to mainstream services for early intervention (family and parenting
services), secondary and tertiary services.

. The Victorian Government must immediately give a direction to health
services (including perinatal, maternal and child health services) that:

a) clinical and allied health staff working with pregnant women must undertake
appropriate training to address bias and build expertise in working safely and
effectively with First Peoples women and families to address their social and
emotional needs, and

b) this training must be designed and delivered by a Victorian First Peoples
business or consultants on a paid basis, and completion rates of this training
must be publicly reported.

. The Department of Families, Fairness and Housing must ensure that:

a) when a child protection worker is considering making a pre-birth report,
that prior to birth, and with the consent of the pregnant Aboriginal women,
organisations (including Aboriginal Community Controlled Organisations or
Aboriginal Community Controlled Health Organisations) are informed of the
rationale for and intention to make a pre-birth report so that they can:

i. provide input into that decision

ii. ensure people with appropriate training and expertise are involved, and

ii. offer culturally safe supports to the mother, father and/or significant others in the
family network

b) when DFFH receives a pre-birth report from any source, that pregnant
Aboriginal women are informed of the report by a person(s) with the appropriate
expertise to hold such a sensitive discussion and who has the skills to
respond appropriately and offer a range of culturally safe support options,
including a referral to a supporting organisation (including an Aboriginal
Community Controlled Organisation or Aboriginal Community Controlled Health
Organisation), and

pre-birth reports that are assessed as not requiring further action are to be
excluded from this scheme.
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Child removal

12. Whenever:

a) the Department of Families, Fairness and Housing receives a pre-birth report
regarding a pregnant Aboriginal woman, or

b) a child protection report is substantiated regarding an Aboriginal child,

then:

c) subject to the consent of the person to whom the report relates, the Department
must automatically notify a Victorian Aboriginal legal service provider to be
funded by the Victorian Government so that the child’s parents and/or primary
care giver are offered legal help and, where appropriate non-legal advocacy.

. The Victorian Government must ensure that an impact evaluation of the Child
Protection Risk Assessment Framework (SAFER) is commenced within 12
months, and in the case of First Peoples children:

a) is First Peoples led and overseen by a First Peoples governance group

b) has methodology that includes a review of individual cases by the
Commissioner for Aboriginal Children and Young People, and

c) makes recommendations that include actions to reduce child protection
practitioner racial bias when applying the Framework.

. The Department of Families, Fairness and Housing must ensure that:

a) allincoming child protection staff, as part of their pre-service education,
complete cultural awareness and human and cultural rights training covering
issues including:

i.  the history of colonisation and in particular the impact of ‘protection’ and assim-
ilation policies
the continuing systemic racism and paternalism inherent in child protection work
today that must be identified, acknowledged and resisted

ii. the value of First Peoples family and child rearing practice
upholding human rights including Aboriginal cultural rights, and
the strength of First Peoples families and culture and culturally appropriate
practices

b) all child protection staff and Department executives undertake regular,
mandatory cultural safety training, to be designed and delivered by a Victorian
First Peoples business or consultants on a paid basis, and

c) completion rates for training are published by the Department annually.
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15. In relation to determining the identity of First Peoples children:

a) the Department of Families, Fairness and Housing, in consultation with the
Commissioner for Aboriginal Children and Young People and relevant Aboriginal
Community Controlled Organisations, must improve how they identify and
deidentify First Peoples children in the Victorian children protection system, and

the Commissioner for Aboriginal Children and Young people must undertake
regular audits and publish the results to ensure child protection practitioners are
correctly identifying and deidentifying First Peoples children and doing so in a
timely way.

. The Department of Families, Fairness and Housing must urgently take steps
to ensure full compliance with its obligations to:

a) convene an Aboriginal Family Led Decision Making meeting before making any
significant decision about an Aboriginal child, and record the outcome, and

b) consult with the Aboriginal Child Specialist Advice and Support Service on all
significant decisions affecting an Aboriginal child and record the outcome.

. The Victorian Government must amend the Children, Youth and Families Act
2005 (Vic) to:

a) specify that priority be given to keeping siblings together in placement decisions
(both in out of home care and permanent placements)

b) include in the decision-making principles a presumption that removal of a First
Peoples child from their family or community causes harm

c) provide that a child protection practitioner must record how they have
considered the presumption of harm caused by removal in their decision to
remove a First Peoples child, and

d) provide that the Children’s Court is required to include in its reasons for a
removal decision how the presumption of harm caused by removal has been
considered.

These amendments must be made urgently while a new First Peoples led child protec-
tion system and accompanying Act is designed and implemented in accordance with
recommendation 1.

. The Victorian Government must:

a) ensure Children’s Court of Victoria judicial officers determine child protection
matters state-wide, and

b) abolish the current practice of having non-specialist magistrates determining
child protection matters in some rural and regional court locations.

. The Victorian Government must as soon as possible expand and sufficiently
resource the Marram-Ngala Ganbu (Koori Family Hearing Day) state-wide.
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Out of home care

20. The Victorian Government must address barriers to First Peoples becoming
carers for First Peoples children in the child protection system by:

a) simplifying application and vetting processes and improving support for people
navigating the process

ending the substantive inequality between kinship carers and foster carers by
removing the automatic commencement of kinship payments at level one such
that payments are made at a rate that reflects the complexity of kinship care,
and

ensuring kinship carers have appropriate access to training, support, and
services at a level that is at least equivalent to the training, support and services
offered to foster carers.

. The Victorian Government must amend the Children, Youth and Families
Act 2005 (Vic) to require the Department of Families, Fairness and Housing
to ensure that all children who are placed in out of home care receive a
developmental disability assessment and health assessment consistent with
the National Out of Home Care Standards and in a timely way.

. The Victorian Government must amend the Children, Youth and Families Act
2005 (Vic) to provide the Children’s Court with greater powers to ensure that
cultural plans are developed, implemented and monitored, particularly when
out of home care orders are being extended and children’s separation from
their families is prolonged.

. The Victorian Government must urgently:

a) ensure that the Framework to Reduce Criminalisation of Young People in
Residential Care is applied in all cases

b) establish a mechanism within the Commission for Children and Young People
through which young people can report that a residential care provider or
Victoria Police has failed to apply the Framework, so that the Commissioner can
advocate for that young person, including (in the case of police) by referring the
matter to an independent police oversight body

ensure that, when the Commissioner for Aboriginal Children and Young
People is placed on a statutory footing, these functions are performed by that
Commissioner with respect to those children and young people, and

fund the development and delivery of training to residential care providers and
Victoria Police on implementing the Framework in practice.
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24. The Commission for Children and Young People and Commissioner for
Aboriginal Children and Young People must:

a) monitor compliance with the Framework to Reduce Criminalisation of young
people in residential care current 18-month action plan

review individual cases
specify targets for reduced police contact, and

publicly report on outcomes.

Permanency and reunification

25. The Victorian Government must amend the Children, Youth and Families Act
2005 (Vic) to allow the Children’s Court of Victoria to extend the timeframe of
a Family Reunification Order where it is in the child’s best interest to do so.

26. The Victorian Government must:

a) recognise that the human and cultural rights of First Peoples children in
permanent care to have, express, develop and maintain their culture, and
to maintain contact with their Aboriginal family, kin and community, are not
presently adequately respected and ensured in practice, and

urgently work with the First Peoples’ Assembly of Victoria and relevant
Aboriginal organisations to formulate and implement all necessary legislative,
administrative and other means for respecting and ensuring those rights,
including by authorising Aboriginal Community Controlled Organisations to
monitor the cultural care plans of Aboriginal children who are the subject of
permanent care orders.

Urgent reforms: criminal justice system

Police

27. The Victorian Government must establish and adequately resource a new
independent police oversight authority, headed by a statutory officer who
has not been a police officer, to:

a) investigate and determine all complaints about police (except for minor
customer service matters)

b) investigate and report on all police contact deaths and serious incidents

¢) conduct independent monitoring of and reporting on police custody and
detention

d) on its own motion, monitor, audit, systemically review and report on the exercise
of police powers and interactions with the public including customer service
matters
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e) undertake own motion, public interest investigations, and

f) publish reports in the public interest.

The new authority must:

g) have powers to arrest, search property and compel the production of
information including from Victoria Police, and

h) include a dedicated division for complaints from First Peoples that is under First
Peoples leadership.

. Access to pre-charge cautions in the adult criminal legal system in
appropriate cases should be increased by all necessary legislative,
administrative and others means including by:

a) legislating a positive duty upon Victoria Police to:

i. take into account an Aboriginal person’s unique background and systemic
factors when making decisions on cautioning or diversion

i. demonstrate the steps taken to discharge this obligation, and

ii. record reasons for their decisions

introducing a legislative presumption in favour of alternative pre-charge
measures in appropriate cases (for example, verbal warnings, written warnings,
cautions and referrals to cautioning programs), and

Victoria Police publishing cautioning data its Annual Report, including specific
data comparing cautioning rates for Aboriginal and non-Aboriginal people.

. The Equal Opportunity Act 2010 (Vic) must urgently be amended to prohibit
race and other forms of discrimination in the administration of State laws and
programs, including all functions performed by Victoria Police, Corrections
Victoria and child protection authorities.

. In relation to the decriminalisation of public intoxication:

a) the Chief Commissioner of Police must ensure that Victoria Police conduct
is closely monitored to ensure police members do not use existing powers
to unnecessarily take intoxicated people into custody, for example by
‘up-charging’, and

the Victorian Government’s planned independent evaluation of the monitoring of
police conduct must:

i. be First Peoples led, with appropriate governance by them
ii. cover at least the first 12 months and then three years of implementation, and
ii. have results that are made public.
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31. The following mandatory criteria must be introduced for the selection and
appointment of the Chief Commissioner of Police and when undertaking
annual executive performance reviews of the Commissioner:

a) knowledge, experience, skills and commitment to changing the mindset and culture
of Victoria Police, to end systemic racism and to ensure the human rights of First
Peoples are respected, protected and promoted in all aspects of police operations

b) understanding of the history of colonisation and in particular the role of Victoria
Police in the dispossession, murder and assimilation of First Peoples, and the
ongoing, intergenerational trauma and distrust of police this has caused

recognition of ongoing systemic racism within Victoria Police and the need for
this to be identified, acknowledged and resisted, and

experience, skills in, and commitment to, changing the culture of Victoria Police
to end systemic racism and to ensure the human rights of First Peoples are
respected, protected and promoted in all aspects of police operations and the
organisation.

Bail
32. The Bail Act 1977 (Vic) must immediately be amended to:

a) create a presumption in favour of bail for all offences with the exception of
murder, terrorism and like offences

place the onus on the prosecution to prove that bail should not be granted
due to a specific, serious or immediate risk to the safety of a person or to the
administration of justice, with the exception of murder, terrorism and like offences

prohibit remand if a sentence of imprisonment is unlikely if there is a finding
of guilt (unless it is necessary to protect the safety of a person or the proper
administration of justice pending hearing)

repeal the bail offences contained in current sections 30, 30A and 30B

require all bail decision-makers to explain what information they have considered
to understand how a person’s Aboriginality is relevant, and provide the reasons
for any refusal to grant an application for bail made by an Aboriginal person, and

require the Victorian Government and Victoria Police to publicly report, at least
annually, bail and remand rates for Aboriginal people, and summary data of the
reasons given by bail decision-makers for refusing bail.

. The Victorian Government must:

a) develop, deliver and publicly report on a cultural change action plan to ensure
all bail decision-makers exercise their powers and functions on the basis that
imprisonment on remand (including that of First Peoples) is used only as a last
resort, and

ensure that the development and ongoing monitoring of performance of the
action plan is First Peoples led.
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34. The Victorian Government must ensure access to culturally safe and
appropriate bail hearings for Aboriginal people, and culturally safe support
for First Peoples on bail.

Youth justice

35. The Victorian Government must urgently introduce legislation to raise
the minimum age of criminal responsibility in Victoria to 14 years without
exceptions and to prohibit the detention of children under 16 years.

36. The Victorian Government’s planned new Youth Justice Act must:

a) explicitly recognise the paramountcy of human rights, including the distinct
cultural rights of First Peoples, in all aspects of the youth justice system

b) embed these rights in the machinery of the Act, and

c) require all those involved in the administration of the Act to ensure those rights.

Courts, sentencing and classification of offences

37. The Victorian Government must:

a) amend the Sentencing Act 1991 (Vic) to include a statement of recognition
acknowledging:

i.  the right of First Peoples to self-determination

ii. that First Peoples have been disproportionately affected by the criminal justice
system in a way that has contributed to criminalisation, disconnection, intergen-
erational trauma and entrenched social disadvantage
the key role played by the criminal justice system in the dispossession and
assimilation of First Peoples
the survival, resilience and success of First Peoples in the face of the devastat-
ing impacts of colonisation, dispossession and assimilationist policies, and
that ongoing structural inequality and systemic racism within the criminal justice
system continues to cause harm to First Peoples, and is expressed through
decision-making in the criminal justice system and the over-representation of
First Peoples in that system

amend the Sentencing Actto require courts to, in appropriate cases, consider
alternatives to imprisonment for all offenders, with particular attention to the
circumstances of Aboriginal offenders

amend the Sentencing Act to, in relation to sentencing:

i.  require courts to take into account the unique systemic and background factors
affecting First Peoples, and
ii. require the use of Gladue-style reports for this purpose, and
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d) ensure that:

i. there is comprehensive cultural awareness training of lawyers and the judiciary
to support the implementation of these requirements, and
the design and delivery of such training must be First Peoples led and
include education about the systemic factors contributing to First Peoples
over-imprisonment.

. The Victorian Government must amend the Criminal Procedure Act 2009
(Vic) and the Children, Youth and Families Act 2005 (Vic) to remove the
requirement that the prosecution (including police) consent to diversion and
replace it with a requirement that the prosecution be consulted.

. The Victorian Government must:

a) where appropriate decriminalise offences linked with disadvantage arising from
poverty, homelessness, disability, mental ill-health and other forms of social
exclusion, and

b) review and then reform legislation as necessary to reclassify certain indictable
offences (such as those kinds of offences) as summary offences, and for this
purpose, by 29 February 2024, refer these matters to the Victorian Law Reform
Commission (or similar independent review body) for urgent examination which
includes consultation with the First Peoples’ Assembly of Victoria and relevant
Aboriginal organisations.

The Victorian Government must promptly act on the review’s recommendations.

Prisons

40. The Victorian Government must:

a) amend relevant legislation to expressly prohibit routine strip searching at all
Victorian prisons and youth justice centres, and

b) ensure that data on the use of strip searching is made publicly available and
used to monitor compliance with the prohibition on routine use.

. Noting that cooperation with the Australian Government is required, the
Victorian Government must immediately take all necessary legislative,
administrative or other steps to designate an independent body or bodies to
perform the functions of the National Preventive Mechanism of monitoring
the State’s compliance with the Optional Protocol to the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment of Punishment in
places of detention.
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42. The Victorian Government must immediately take all necessary steps to
ensure prisoners (whether on remand or under sentence and whether in adult
or youth imprisonment or detention) including Aboriginal prisoners can make
telephone calls for free or at no greater cost than the general community.

. The Victorian Government must, as soon as possible and after consultation
with the First Peoples’ Assembly of Victoria and relevant Aboriginal
organisations, take all necessary steps to structurally reform the Victorian
prison system based on the recommendations of the Cultural Review of
the Adult Custodial Corrections System and in particular the following
recommendations:

a) anew legislative framework for the adult custodial corrections system which
focusses on rehabilitation, safety, cultural and human rights (recommendation
2.1)

b) anew independent Inspectorate of Custodial Services including an Aboriginal
Inspector of Adult Custodial Services (recommendation 2.3)

c) enhanced data capability and information management system
(recommendation 2.6), but which must apply Indigenous Data Sovereignty
principles in relation to data of First Peoples

d) improved professional development for the custodial workforce
(recommendation 3.9), but taking into account the above recommendations
for strengthening capability, competence and support in relation to human and
cultural rights, and

other recommendations in relation to Aboriginal prisoners (see
recommendations 5.3 to 5.16).

. The Victorian Government must:

a) take all legislative, administrative and other steps to implement the United
Nations Standard Minimum Rules for the Treatment of Prisoners in relation to
the use of solitary confinement at all Victorian prisons and youth justice centres,
including an express prohibition on the use of solitary confinement on children
and on the use of prolonged or indefinite solitary confinement on adults, and

ensure that Victorian prisons and youth justice centres are adequately funded
and properly operated so that the common practice of locking down prisoners
in their cells for prolonged periods for administrative or management reasons in
violation of their human and cultural rights is ended.
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Law reform to enable truth telling

45. By 29 February 2024 the Victorian Government must legislate to create new
statutory protection for public records that ensure that information shared
on a confidential basis with Yoorrook will be kept confidential for a minimum
of 99 years once Yoorrook finishes its work and its records are transferred to
the Victorian Government.

46. The Victorian Government must:

a) review section 534 of the Children, Youth and Families Act 2005 (Vic) to identify
a workable model that:

i. places clear time limits on the operation of section 534 so that where the only
individuals identified in a publication are adults who have provided their con-
sent, and the Children’s Court matter is historical in nature, then the prohibition
does not apply, and
enables a Royal Commission or similar inquiry to publish information about a
child who is subject to protection proceedings or a protection order, where the
child provides that information, is capable of understanding the consequences
of losing anonymity and provides their consent, and

b) ensure that any review of section 534 of the Children, Youth and Families Actis
First Peoples led insofar as the proposed reforms affect First Peoples.
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(O THE PAST 1S THE PRESENT:

THE CONTINUATION OF THE COLONIAL

PROJECT IN CHILD PROTECTION
AND CRIMINAL JUSTICE

From the earliest stages of colonisation, colonists used violence
and policing, and forcibly separated First Peoples’ children from
their families. The reality for our people is that the conflict has never

stopped.’ FIRST PEOPLES' ASSEMBLY OF VICTORIA

The Yoorrook Justice Commission received com-
prehensive evidence that Victoria’s child protection
and criminal justice systems inflict serious harm on
First Peoples and have done so since European inva-
sion. The structural and systemic injustices created
in these systems are not just historical, they persist
today with critical impacts on First Peoples families
and communities. For Aboriginal people in these two
intertwined colonial systems, the past is the present.

Evidence received by Yoorrook from the Victorian
Government has acknowledged that ‘contemporary
systems have their roots in colonisation’, and that the
continuing impact of structural and systemic injus-
tices flow from this.? This evidence has included
apologies and acknowledgements from the Premier,
Attorney-General, other relevant ministers and the
Chief Commissioner of Police.® The government has
acknowledged:

The State’s dispossession, criminalisation
and dehumanisation of First Peoples, the
removal of their children, and the denial of
Law, Lore and culture, created the conditions
for the intergenerational trauma and social
and economic inequality experienced today.*

British law — and the police and court
officials who enforced it — was a key tool
of colonisation and dispossession, creating
a very particular and enduring oppressive
relationship between First Peoples and the
criminal justice system.®
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The over-representation of First Peoples
children in the Child Protection and Care
systems is a direct result of laws and policies
introduced during colonisation. The impact
of historical laws and policies ... continue to
be felt profoundly today.®

As detailed throughout this report, these systems
function to separate, punish, control and harm
Aboriginal people and families and do so at both the
individual and collective level. Law and practices of
criminalisation, imprisonment, forced child removal
and family and community separation, as well as
fundamental human and cultural rights violations, have
simply shape-shifted since the arrival of colonisers
into present-day Victoria. In evidence, these systems
are described and understood as a continuation of
the colonial project under which systemic injustice
continues today.” As detailed in the submission to
Yoorrook from the Victorian Aboriginal Legal Service:

The current legal system, including the crim-
inal legal system, is grounded in violence,
racism, the lie of terra nullius and denial of
justice and Aboriginal self-determination.
Itis a system that was designed to destroy
the oldest continuous culture on earth, and
which has not finished pursuing this goal.
We continue to see the legacies of historical
injustices in the way that our clients are
criminalised, marginalised, incarcerated and
re-traumatised. Until this structural violence
is acknowledged and addressed, the legal



system will continue to discriminate against
Aboriginal Communities and perpetuate the
violence that has been perpetrated for the
last 230 years.?

The relationships between criminal legal institutions
and First Peoples in Victoria have continuously formed
within the colonial structure — both as a political
process and a mentality.® As will be detailed in later
chapters, Yoorrook heard of racism and power imbal-
ances influencing the services provided by govern-
ment agencies, ongoing child removal and family
policing, barriers to navigating the courts and legal
system, and the cycle of children in the child protection
system entering the criminal justice system.

Yoorrook heard that, in the administration of the child
protection system for example, cultural differences
are judged through a Western moral lens, leading to
actions that are racially discriminatory and violate
human and cultural rights. Yoorrook heard of a sys-
temic culture where First Peoples experiencing the
ongoing impacts of colonisation and intergenerational
trauma are punished rather than supported. This
evidence sits firmly within a continuity of systemic
injustice since European invasion. Governed by
successive legislation, policy and racist practice,
the human and cultural rights violations of the past
remain alive in the present.

Settler colonialism and the logic of elimination

The present-day criminal justice and child protection
systems are deeply rooted in the colonial foundations
of the State of Victoria. Australia is a settler colony,
meaning the colonisers ‘come to stay’.'° This form of
colonisation differs from forms of colonisation that
have operated in other parts of the globe, such as
parts of Africa, where resources are extracted for the
benefit of the colonising nation.™

The primary purpose of settler colonialism is to pos-
sess land, which is considered a resource. Colonisers,
therefore, are dependent on acquiring territory. This
is crucial to the ‘success’ of the colony, the wealth
of the colonisers, and is necessary to sustain life.'
Because First Peoples’ ownership and presence is ‘in
the way’ of the colonisers’ settlement and occupation,
non-Indigenous historian Patrick Wolfe describes the
settler-colonial project as operating under a ‘logic
of elimination’.’”® The colony ‘destroys to replace’,
targeting not only First Peoples’ lives (for example
through frontier violence), but their societies, fami-
lies, cultures, identity, and connections, access and
claims to land.™

During the present-day State of Victoria’s frontier
period, it was the colonisers (actively enabled or not
prevented by colonial authorities) who did the work
of elimination and erasure, both independently and
together in groups. Over time, the violence of the
frontier transitioned to the violence of the State, via

legislation, policies, and institutions, among other
measures. Race is at the centre of this process. In
Victoria’s history, race has been used and constructed
by the State to facilitate and justify its dehumanisation
of, and violence toward, First Peoples.

Since colonisation, the State has sought to control
the lives of Victoria’s First Peoples — forcing clans
off their respective countries, detaining people on
missions and reserves, and in children’s institutions
and prisons, separating families and controlling repro-
duction via restrictions on marriages. First Peoples
have been criminalised and imprisoned for resisting
State intervention, for maintaining their sovereign
rights to country and culture and not complying with
imposed Western laws. These actions and policies
involved gross violations of human and cultural rights
and were based on complete rejection of the equal
dignity and humanity of First Peoples. Commen-
tators have described the way Victoria’s project of
settler-colonialism in its many forms contravenes the
United Nations Genocide Convention.'® As the Lowitja
Institute stated in evidence to Yoorrook:

Government and governance for our
peoples did not look like dominant cultural
conceptions of government, which originate
in British and European models. Our way
of governing takes a long-term and holistic
approach, understanding the intrinsic
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connection between participation in commu-
nity, culture, caring for Country, and health
and wellbeing. This means that there is a
disconnect between the systems and institu-
tions in place to govern broader society and
our ways of knowing, being and doing.

Colonisation is a ‘structure’ not an ‘event’.’” It is this
structure that created (and now supports and main-
tains) both the criminal justice and child protection
systems in Victoria. The word ‘protection’ is linked
directly to colonisation, having been used to label
the long-reaching and harmful State governance of
Aboriginal people across three centuries. This chapter
outlines some of the key legislation and institutions
that have continued the colonial project of elimination
throughout Victoria’s history.

An important part of the history of Victoria’s crimi-
nal justice and child protection systems is inaction
by successive governments and institutional failure
despite long-standing evidence and advocacy from
First Peoples in Victoria. These systems have been
the subject of Royal Commissions and inquiries at
both federal and state levels, which have put forward
hundreds of recommendations that have not been
implemented. Systemic injustice stems from this
deliberate inaction just as it does from decisions that
have been made to control First People’s lives with
lasting and harmful consequences. Some of these
issues were explored in Yoorrook’s Interim Report,
Yoorrook with Purpose, and are revisited here to
illustrate this continuity.

First Peoples families,
law and lore before invasion
and colonisation

First Peoples have lived on and owned the land
now known as ‘Victoria’ since time immemorial.
They belong to 35 to 40 cultural/language groups in
defined areas of country, comprised of 300 to 500 clan
groups that form the longest continuous living cultural
tradition in the world.'® Before invasion, First Peoples
lived in an intricate social structure that was ‘almost
impossible to fathom’ by European invaders.' First
Peoples were sovereign and governed by collective
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decision-making processes, shared kinship, language
and culture and belonged to and were custodians of
a defined area of country.?° As the State of Victoria
accepts, this sovereignty was never ceded.?

As Victorian First Peoples have described,

Laws [were] set down in the Dreaming,
ensuring conservation and sustainability and
maintaining an inextricable connection to
and respect for the Country to which people
belonged. This deep knowledge of Country
was accompanied by a highly sophisticated
system of cosmology and belief together
with complex social and cultural frame-
works. Strict protocols and laws governed
all aspects of life including ceremony, trade,
marriage, dispute settlement and move-
ments between and across the Country of
neighbouring groups.22

Movement was a central aspect of the life of First
Peoples. Children were raised by intergenerational
extended family and involved in important aspects of
clan life such as hunting and collecting food.23 Like all
aspects of the rich and complex life of First Peoples
across Victoria, their existing systems of law, lore,
culture, spirituality and ritual governed the care of
country, movement on country, hunting, gathering,
marriage, kinship, the coming together for ceremony
and celebration, and the sharing of food.?* These
strong cultures of kinship, sharing and collective living
continue today.2® This was described to Yoorrook by
the Lowitja Institute:

As Aboriginal and Torres Strait Islander peo-
ples, we have maintained sophisticated and
diverse cultures and knowledge systems for
millennia. We also established and adhered
to sophisticated systems of law and lore,
which maintained our nations and the health
and wellbeing of our peoples ... Despite

the traumatic and ongoing consequences

of colonisation and institutional racism,

we continue to maintain and develop our
cultures and knowledge systems ... [and]
continue to rebuild our nations.?¢



Early Port Phillip:
governance, punishment
and control

European people began entering parts of present-day
Victoria in the late 18th century. They invaded Gundit-
jmara country (through present-day Portland) in 1834,
and Kulin Country in 1835, permanently settling land
in the area they named Port Phillip that would later
become Melbourne. The Port Phillip settlement was
not authorised by the Crown and was illegal under
British law.?” The absence of a legitimate treaty or
land deal meant that the colonisers quickly set about
‘removing’ First Peoples from the region with a speed
and ruthlessness that has been argued remains the
‘largest fact’ in Victoria’s history.?® Dr Jacynta Krakouer
explained in evidence:

When the British came here to colonise or
invade ... they declared terra nullius and
that was one act of erasing or attempting to
erase Aboriginal and Torres Strait Islander
sovereignty. That was one way of trying

to clear the land and clear the problem.
When that didn’t quite work, we then saw

... massacres, we saw frontier violence, we
saw brutal, brutal acts ... to attempt to clear
the native from the land, almost like pests to
be exterminated.?®

Frontier violence and disease imported by the colo-
nisers were the first forces to break apart Aboriginal
families. Thousands of First Peoples were killed in
massacres across Victoria.3® These were crimes even
under colonial law, however Britain failed to create
institutions of state that were adequate to prevent them
from happening and for bringing the perpetrators to
justice. A culture of impunity developed. First Peoples
children were kidnapped, raised by Europeans and
exploited for their labour.3' Elders cited in Yoorrook’s
Interim Report described this as ‘a source of free
labour, translation and knowledge of country, [which]
also served to warn other family groups what would
be done to them if they didn’t comply with settler
demands’.?2 Yoorrook has heard evidence of children
found as sole survivors of massacres.® Alma Thorpe
told Yoorrook:

When the massive massacres were hap-
pening [in Mortlake], two brothers were kids
there and were watching the massacre in

a log. They were hiding ... They named

him Thorpe and another fella they named
Thomas, but they were two brothers. But
they seen massacres. They seen the killing
of their people.3*

Early policing was militarised, and ‘profoundly influ-
enced by the need to overcome Aboriginal resistance
to dispossession’,*® which was described by Western
District settlers in 1842 as ‘peculiarly formidable’.3®
This strength of resistance was consistent through-
out Victoria.?” In the Western District, for example,
police were the principal means of overcoming this
resistance.?® As detailed in Dr Michael Maguire and
Emeritus Professor Jude McCulloch’s submission
to Yoorrook:

Port Phillip, unlike New South Wales or
Tasmania was a free colony, and as a result
Aboriginal people, rather than convicts, were
the major preoccupation of the colony’s
early police. Early policing, a combination

of mounted and Native police, was highly
militarised with Aboriginal people the enemy.
When first deployed around Port Phillip in
1836 the main task of police was to create

a space in which settlement could grow, by
keeping Aboriginal people off land that had
been deemed fit for pastoral use.3®

The colonial State established the Port Phillip Pro-
tectorate in 1838.40 It appointed five officials known
as ‘Protectors’ to advocate for and ‘protect’ First
Peoples from conflict with colonisers and the ‘evils
of settlement’.#! Aboriginal people were governed
through segregation as ‘protected persons’ rather than
citizens, a philosophy that informed and justified the
establishment of Aboriginal reserves and stations.*? In
evidence, Dr Michael Maguire and Emeritus Professor
Jude McCulloch described the police role in violence
and dispossession during this period:

Although the official mandate of Port Phillip’s
police included the protection of Victorian
First Peoples and minimisation of conflict

... police were involved in violently over-
coming any resistance to settlement. This
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is unsurprising given that police were under
the supervision of local magistrates, domi-

nated by pastoralists. During the first years

of European settlement, massacres, rapes

and casual killings of First Peoples were so
common they barely rated discussion.*3

On stations and reserves, First Peoples were encour-
aged to take up farming, and schools were established
to encourage children away from ‘tribal’ influences.**
One Protector in the Port Phillip District, Edward
Stone Parker, recorded in 1842 that an Aboriginal
leader had ‘complained in his anger that the white
fellow had stolen their country and that | was stealing
their children by taking them away to live in huts, and
work, and “read the book like whitefellows™.*® The
protectorate failed and was abandoned in 1849.46

The British legal system forcefully imposed on First
Peoples was grounded in racist attitudes that had
evolved through Britain’s history of global colonisa-
tion and slavery.#” This racism was compounded by
the need to rationalise the brutal dispossession of
country from its Aboriginal owners. The legal system
was skewed heavily in favour of the colonists, who
were rarely prosecuted for crimes committed towards
First Peoples.*® First Peoples were not eligible to
sit on juries or be called as witnesses in court.*® As
non-Christians, they were not considered capable of
giving evidence under oath, which required swearing
to ‘Almighty God’.%°

The colonial government of the time passed leg-
islation in 1839 to accept First Peoples’ evidence
as witnesses, however this was disallowed by the
British government as ‘contrary to the principles of
British jurisprudence’.5! Evidence given by Aboriginal
people was not binding and therefore ignored by
those administering the criminal justice system.5? As
the State of Victoria acknowledged in its evidence to
Yoorrook, courts were equally ‘sites of oppression’
for First Peoples, ‘interpreting and applying laws in
discriminatory ways’. First Peoples were forced to
act within a foreign law, with its foreign norms and
language. Because this system was ‘underpinned by
racist ideas of inferiority, immorality and incompetency,
courts did not and could not ensure First Peoples had
equitable access to justice’.5® The full force of this
system was brought to bear against First Peoples
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in Victoria. The legal system enabled and did not
prevent gross human and cultural rights violations.

Over-representation of First Peoples in the criminal
justice system began early.>* In 1840, only five years
after invasion, 42 per cent of people in custody were
Aboriginal.5® Two years later, the first people hanged
in Melbourne were Tunnerminnerwait and Maulboy-
heenner, two Palawa men.5¢ Hangings were used
to demonstrate the colonial legal system’s ‘ultimate
power’ across language barriers.5”

Public language dehumanised Aboriginal people for
defending their land and lives and neutralised the
violence of colonisers. First Peoples’ acts of resistance
to occupation on the frontier was publicly described
as ‘attacks, incursions, atrocities, outrages, crimes,
murders, or depredations’, while the violence of squat-
ters and border police was described as ‘incidents,
clearing operations, self-defence’, or ‘police actions’.58
During this time, each development in the legal system
represented ‘deeper roots for the colony’.5°

By the late 1850s, most of Victoria’s First Peoples
had been forced from their lands.®° This was the
result of a coordinated effort by the State, backed by
the operation of the British legal system, using both
Native and Border Police to ‘follow Aborigines to
their camping places normally inaccessible to Euro-
peans’.®' This was done with the express purpose of
defeating First Peoples resistance by violence and
terror.62 First Peoples were considered a ‘remnant’
population whose ‘extinction’ was inevitable.®® Use
of alcohol and other drugs arose as a symptom of
dispossession, with around half of the arrests and
convictions of First Peoples around this time related
to drunkenness.®*

The continuing logic of elimination now transitioned
to a paternalistic administrative project which was
intended to ‘smooth the pillow of the dying race’.®®
A Select Committee of the Legislative Council was
appointed in 1858 to ‘enquire into the present con-
dition of the Aborigines of this Colony.’ It heard from
colonists but did not call any Aboriginal witnesses.®¢

As a result of this Committee’s report, the government
established a ‘Central Board Appointed to Watch Over
the Interests of Aborigines’ (the Board) in 1860.5” The
first of its kind in Australia, the Board was given the



task of ‘overseeing the establishment of reserves
to which Aboriginal people would be confined’.58 In
effect, the very purpose of the Board was to carry
out fundamental human and cultural rights violations.
The Board consisted of seven members appointed
by the Governor, three of whom were members of

‘Protection’: imprisonment and

parliament.®® The Board, often in conjunction with the
Church of England or Protestant Churches, estab-
lished missions and reserves to which Aboriginal
people would be confined at Coranderrk, Framling-
ham, Lake Condah, Ebenezer (Lake Hindmarsh),
Lake Tyers and Ramahyuck.”

child removal in the 19th Century

The State reinforced its control of land by imprisoning
First Peoples on missions and reserves, taking away
their freedom and culture in exchange for ‘protection’
from the violence of the colony.” This created further
freedom for colonial expansion”? at the expense of
respect for the human and cultural rights of First
Peoples and their equal dignity and humanity. Mission
managers were ‘uniquely empowered’ with ‘unparal-
leled civil, legal and physical powers’.”3 First Peoples
were placed under permanent supervision and sur-
veillance and expected to be ‘civilised’. They were
denied human rights, cultural rights, agency and
autonomy, and especially self-determination. Uncle
Johnny Lovett told Yoorrook:

The original deaths in custody have been
around since 1788. It continued with the
establishment of the missions. The Aborigi-
nal people who died on those missions had
no choice as to whether to be there and had
no freedom of movement.™

In its submission to Yoorrook, the Aboriginal Justice
Caucus stated that ‘the surveillance, control and
regulation of the lives of Aboriginal people on reserves
was akin to incarceration’.”® Mission managers con-
trolled every aspect of life. Speaking language and
practicing lore and culture were prohibited and harshly
punished.”® Witnesses emphasised the cruelty of
mission life. Uncle Colin Walker and Aunty Fay Carter
told Yoorrook:

[The missionaries] put the fear of the Christ
in us. | have to say that word. Because if you
don’t come to Sunday school, Satan will get
you. And then our Elders ... they’d speak
the language, but if we were there, they
wouldn’t talk in it. So that was a cruel thing
for us First People. Couldn’t even speak our
language.””

At Cummeragunja, Aboriginal people were
not allowed to practise their culture ... They
used to go out into the bush where nobody
knew about it and do the ceremony out
there. So, they used to make things happen
in their own way. But if they were caught
doing things, they’d be punished by taking
rations off them or taking something that
they valued off them or hurting them in
some way.”®

The formal separation of children from their families
began in Victoria at Coranderrk station on Woiwurrung
Wurundjeri Country.”® This was done via a school
with separate living quarters, mirroring residential
school practices that were instruments of genocide in
the settler-colonies of the Americas.®° The manager
of Coranderrk travelled around the region, taking
Aboriginal children he deemed ‘neglected’ for the
school. At first, he had no legal power to do this, but
this changed in 1869 with the arrival of the Aboriginal
Protection Act 1869 (Vic).8

The Aboriginal Protection Act 1869 was the first piece
of legislation to explicitly authorise the making of
regulations that resulted in the removal of Aboriginal
children.®? It was introduced by Irish-born Mr James
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Joseph Casey, Minister of Justice, into the Victorian
Parliament on the 19 August 1869.8% Casey stated
that the Bill was intended to give the Board ‘power’ to
make rules and regulations and act ‘in loco parentis
to the [A]borigines’, particularly to keep First Peoples
confined to stations. The rationale given was to ‘give
the Board ... greater power to protect the natives ...
[to] watch over the adult [A]boriginals throughout the
colony—to prevent them wandering ... becoming
waifs and strays’.84

This Act contained few substantive provisions but
authorised regulations to be made on a wide range of
subjects, including the ‘care, custody and education’
of Aboriginal children.8> The Bringing Them Home
report noted, ‘[a]s regulations do not attract the kind of
Parliamentary scrutiny and publicity that occurs with
proposed statutes, major decisions about the treat-
ment of Indigenous children could go unnoticed’.?¢ The
provisions of the 1869 Act were used by authorities
to separate Aboriginal children from their families on
missions and reserves across Victoria.®”

First Peoples families resisted the removal and sep-
aration of their children and their cruel treatment on
the missions, writing to the Board, local newspapers,
MPs, and circulating petitions.2 Resistance ranged
from ‘quiet’ acts of refusal and disagreement to full-
scale rebellion.® Because First Peoples residing on
the missions and reserves were denied rights, their
resistance and activism was often carefully carried
out in a way that subtly appealed to colonial power
dynamics, to protect themselves and their families
from further punishment.®°

The 1869 Act ‘set the pattern for subsequent laws
applying to Indigenous people in Victoria’®' As the
State of Victoria acknowledged in its evidence to
Yoorrook:

This extraordinarily powerful law marked the
beginning of legislating racialised control,
enabling regulations that circumscribed
many aspects of First People’s lives ... This
strengthened the State’s ability to force First
Peoples into poverty and onto newly estab-
lished missions and reserves, preventing
their participation in the colonial economy
and allowing the allocation of stolen land to
pastoralists.®?
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Elimination through
legislation: the 1886
Half-Caste Act

Throughout the 19th century, the colonial project of
elimination continued to be supported by Victorian
legislation.®® First Peoples communities in Victoria
had grown in size and strengthened their collective
identity and resistance.®* In 1886, Parliament passed
an amendment to the Aboriginal Protection Act 1869
that became commonly known as the ‘Half-Caste
Act’.® For decades to come, this highly significant
legislative amendment caused serious and complex
harm to First Peoples in Victoria, violating their human
and cultural rights.®®

The amendment was a response by the colonial
authorities to a rising (so-called) ‘half-caste’ pop-
ulation, and the ‘cost of their maintenance’ to the
Board while living on missions and reserves. It was
also a response to the activism of First Peoples who
had been educated on the reserves and were now
advocating and petitioning their rights.%

At Coranderrk, Wurundijeri residents, guided by senior
ngurungaeta (Elder) Simon Wonga and his nephew
William Barak, had led ‘a sustained campaign of
petition and protest, principally directed to the colonial
Parliament over the heads of the Protection Board’.*°
The Coranderrk residents protested their treatment
by certain managers and the Board’s plans to close
the reserve and sell the land off to local settlers.'%
Their activism and resistance led to the Parliamentary
Coranderrk Inquiry in 1881, one of few inquiries where
First Peoples appeared as witnesses.'*' Here, the
Coranderrk residents openly called for the abolition
of the Board.'®2 As Uncle Jack Charles told Yoorrook:

It was the women at Coranderrk who wrote
countless letters to Parliament, to the chief
secretary, the Premier complaining about
conditions. Many people gave evidence
[and] they mulled it over for three years,
and in ... 1884, the Parliament ... said yes,
this is Aboriginal land, blackfellas, this is
their land. So they had a win. And this really
upset the black hats in Parliament and the
local squatters. So ... two years later in
1886, to counteract this win, they invented
the Aboriginal Half-Caste Act 1886.1°3



The Half-Caste Act was a ‘catastrophe’ for First Peo-
ples in Victoria.'® Under this legislation, the Victorian
government used race to separate Aboriginal com-
munities and families and weaken collective identity
and resistance, furthering the project of erasure and
elimination.'® The Half-Caste Act was a reprehen-
sible attack on the human and cultural rights of First
Peoples, individually and collectively, and on their
equal and inviolable dignity and humanity.

The legislation classified First Peoples by blood quan-
tum, distinguishing ‘Aboriginal natives’ from people
of mixed descent. ‘Aboriginal natives’, or ‘full bloods’,
were legally Aboriginal and could remain on missions
and reserves where they were expected to ultimately
‘die out’.'%® People of mixed descent were legally
classified as ‘half-caste’, and those aged between
13 and 35 were forced to leave the missions and
reserves to seek employment. The Victorian colonial
authorities’ rationale for these evictions was to ‘merge’,
‘disperse’ and eventually disappear the ‘half-caste’
population into the settler population.'©”

The 1886 amendment was introduced to the Legis-
lative Assembly on 15 December 1886 by a young
Mr Alfred Deakin, who would go on to become the
second Prime Minister of Australia.'®® Deakin stated
in Parliament that this was not a government bill but a
bill of the Board, which ‘provided ... for the licensing
out of half-castes by the board, so that they might
be educated to earn their own living’. This, he stated,
had the chief object of ‘making the half-castes useful
members of society’ and ‘relieving the State of the
cost of their maintenance’.'®® With the help of the Act’s
provisions, ‘it was believed that the half-castes would
gradually cease to be a [sic] burthen upon the State’."°

During debate, objections and doubts were raised over
whether the Board ‘was doing the thing that it ought
to do’. The proposed amendment was described as
‘a travesty on legislation’, a ‘disgrace to Parliament’,
and ‘hasty legislation with a vengeance’ that was
rushed through in the last moments of the session
in an ‘indecent manner’. Despite this, the Bill was
passed, and the Half-Caste Act became law.""

Having first forced people onto reserves, the State now
forced people off, according to newly constructed legal
definitions of race that separated children, parents,
families, and communities."'? Police and Protection

Board agents carried out these forced movements,
and ‘terrible things were done’.'"® The very purpose
of the legislation was to make First Peoples disap-
pear as peoples and to ensure that individuals were
deprived of their identity and access to their history,
culture, families and land. This led to gross human
and cultural rights violations.

New State institutions were established to accom-
modate the growing number of children removed
from their families. Children over the age of 13 were
apprenticed or sent away to farms or training homes
to enter domestic service."* They were not allowed to
visit their families without official permission.' Alma
Thorpe told Yoorrook:

My mother, Edna Brown, had to leave
Framlingham when she was between 12
and 14 under the Half-Caste Act ... It's
very important that when you were thrown
off a mission, you were a half-caste. That
affected me badly."® The Half-Caste Act ...
it assaulted my mind.""”

Uncle Colin Walker told Yoorrook:

Well, we was under the Aboriginal Protec-
tion Board [and] we were controlled by the
managers that lived there. And if you come
to stay on the mission ... you had to go and
sign with a paper to say were you staying
with your mum and dad. So when you think
about it today, how disgusting that was, that
you had to do that ... Why did you have to
do that? It wasn’t our law. It was the white
man’s law that ... bought that in. And I think
that hurt a lot of our Elders, you know, to do
that."®

The Board described their policy as ‘the beginning
of the end’, the aim of which was the ‘absorption of
the whole race into the general community’.""® It has
more recently been described as ‘an attempt at legal
genocide’.’? The amendment halved the ‘official’
Aboriginal population.™' and reduced numbers on
reserves, which were progressively closed. Uncle
Jack Charles told Yoorrook:
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So all the full bloods were left there. All

the half-castes had to remove themselves
and put themselves at great risk wandering
around the state of Victoria. If you were a
blackfella, you know, wandering alone or
with your family and etcetera, you were still
at risk of being shot ... We had that win but
— but then they developed the [Half-Caste
Act] and we are still confounded and bedev-
illed with the Aboriginal Half-Caste Act right
to today.'??

First Peoples forcibly displaced from missions and
reserves entered a hostile and openly racist society.
They were located at the bottom of the social hierar-
chy and were discriminated against in employment,
housing and all other aspects of life.'?® Victoria Police
enforced the new regulations and became the admin-
istrators of State ‘protection’, which allowed them to
encroach into private realms that included health,
residence, diet, employment, education and child
rearing.'?*

First Peoples communities formed on riverbanks
and town fringes, moving around to access seasonal
work. They tried to remain connected to each other,
camping near reserves, sharing rations and visiting
relatives in secret.'?> Any First Peoples on reserves
thought to be sharing rations with those who had
been expelled were threatened with having their own
rations cut.® By 1924, all First Peoples remaining on
reserves were moved to Bung Yarnda (Lake Tyers).

As Yoorrook heard in evidence, the Half-Caste Act
had dire psychological impacts on First Peoples that
are still felt today.™” It forced First Peoples off the
missions and reserves and into poverty, which could
then be cited as the grounds for child removal.'?® First
Peoples communities were targeted by police, and
people became ‘scared to identify as Aboriginal’, as
Alma Thorpe described to Yoorrook:

We had to really struggle because we
couldn’t talk to one another in the street if
you were black. It was called a Black Maria
(police car) that used to go around. If two
black people were standing and talking,
they would pinch them. | remember those
days. This was in the 1940s. You couldn’t
be caught consorting with other Aboriginal
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people ... People were scared to identify
as Aboriginal. We formed a community
that protected one another, of aunties and
uncles. They’d see you in the street and
choof you home.'?®

A lot of the people that did have a voice
were thrown in jail. So if you said too much,
you went to jail. | used to have a cousin

who would get pinched — probably put in
jail every couple of days — because he
wouldn’t back down. And they used to bash
him all the way up Gertrude Street. That was
Georgie Wright. Battered all his life.’3°

Legacies of the Half-Caste Act persist today through
both the child protection and criminal justice systems.

Forced child removal and
the Stolen Generations

The history of the Stolen Generations in Victoria
is one where ‘Aboriginal and Torres Strait Islander
family life and cultures were purposefully disrupted,
sometimes with genocidal intent’.'3" The Stolen Gen-
erations refers to First Peoples removed from their
families as children and infants under protectionist
and assimilationist laws between 1886 and 1970.
Forced child removal practices follow the ‘logic of
elimination’ established through colonisation and
have been found to constitute genocide under the
United Nations Genocide Convention.'®2

The Half-Caste Act established race as the grounds
for the State to remove children and separate Aborig-
inal families, specifically targeting children of mixed
descent.’ |t represented the ‘legislative onset of the
Australia-wide policy of Aboriginal child abduction’.'3*
The White Australia policy was introduced at Federa-
tion in 1901. By the 1920s the rising numbers of Abo-
riginal people (‘half-castes’) were considered another
threat to white Australia.'® Assimilation policies were
developed in the 1930s and nationally adopted in 1937.
Prevailing views about First Peoples were heavily
influenced by 18th and 19th century eugenics, which
was concerned with both ‘breeding out’ Aboriginality
and ‘breeding in’ ‘good’ white blood.'*® As Dr Jacynta
Krakouer told Yoorrook:



When we started seeing this apparent up
rise of so-called half caste, Aboriginal and
Torres Strait Islander children, we realised
that the problem of the native had not been
solved. So the answer was to actually
remove that child from the influence of their
family because how they were being raised
within that family was seen as the problem
... because it was racialised.

We had the 1901 White Australia Policy in
place, we didn’t want future White Australia
to look like how Aboriginal people raise their
families, we didn’t want Aboriginal people.
We wanted to eliminate Aboriginal people.
That’s something that’s hard to sit with but
that’s how assimilation links into this logic

of elimination. Child removal was the policy
that was used to enforce that assimilation
and that logic.'®”

Child removals were intended to be permanent sepa-
rations from Aboriginal family, community, culture and
identity.’®8 Children were expected to be ‘improved’
under European influence, which was intended to
achieve both ‘biological’ and ‘cultural’ assimilation.'s®
Not only would the child be raised to be culturally
white, but they were also expected to ‘marry white’,
thus increasing the whiteness of subsequent gener-
ations.? As Alma Thorpe told Yoorrook:

When you got married, you were supposed
to marry white. You had to eliminate your
blackness.™

Aboriginal ‘protection’ legislation ensured that the
population was always moving towards whiteness.'#?
Wolfe has argued that ‘abduction was actually a purer
form of elimination than massacre’'*® Aunty Eva Jo
Edwards told Yoorrook:

When you are living in an environment that’s
all non-Aboriginal, you know, you are assim-
ilated from all of your family and your culture
and your identity, you know, those assim-
ilation processes work within the system

of why they wanted to remove Aboriginal
children. That’s how | see it ... | honestly
believed that, you know, they wanted to
clear us out. Eventually there would be none
of us left. I'd marry a white man and my kids
would marry white people and eventually
there would be none of us left. What a way
to do things.™4

Stolen Generations children were cut off from their
families and separated from siblings, and experienced
horrific abuse, neglect and punishment in State insti-
tutions and foster homes.™® Children were often told
their parents had died or did not want them, and in
many cases did not know of their Aboriginality until
adolescence or adulthood. This had lifelong impacts
on individuals and families and is a source of ongoing
intergenerational trauma for First Peoples. As Aunty
Eva Jo Edwards said:

My daughter one day asked me, pretty emo-
tional, you know, why didn’t | ever hug her or
kiss them goodnight or read them bedtime
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stories, things like that, when they were little,
yet my sister could do that to them when she
came over. | said, ‘Look, you know, they are
the things that were never given to me. So
how could | give that to you if | didn’t have
it?’ ... it was heartbreaking because that’s
when | realised that I'd done what I'd done to
my kids, and it’s pretty traumatic.'46

Police often carried out forced child removals. Until
1985 police were ‘empowered to forcibly remove
children under the child welfare laws’.'” such as the
Aborigines Protection Act 1869, its 1886 amendment,
the Aborigines Act 1910, the Aborigines Act 1957, as
well as subsequent legislation.'#®

As the Victorian Government acknowledged in its
submission to the National Inquiry into the Separation
of Aboriginal and Torres Strait Islander Children from
Their Families, police often used coercion and ‘bul-
lying’ to forcibly remove children, and few Aboriginal
families were aware of their legal rights or avenues
to reclaim their children once taken.'*® Children were
routinely locked in police cells when removed from
their families and escorted by police between insti-
tutions of State care.™ The Wright Family described
their family’s experiences in evidence to Yoorrook:

Aunty Phyllis attempted to hide Ronnie
under a bed in her house. She told the
police officer that he wasn’t there, but he
walked in and looked around and said, ‘Mrs
Saunders, if you don’t give me Ronnie, I'm
going to take your kids too’, so she was
coerced to get Ronnie from under the bed
and hand him over. It hurts to think about
how awful this must have been for her.
Coercion was a common tactic; the families
tried to hide children away so they wouldn’t
be taken, but the authorities would threaten
to take their own children away, so they were
left with no choice.'®

Yoorrook heard of the many ways parents of stolen
children advocated to have their children returned to
them. The archives hold records of family members
including aunties, uncles and grandparents who
‘lobbied the BPA [Board for the Protection of Abo-
rigines], Members of Parliament, the Governor and
local white sympathisers for the return of, or even
contact and visiting rights’ to their family members.'5?
The archives hold letters written by parents to their
children that were not passed on.'s3 Members of the
Stolen Generations are still fighting to gain access to
records made about them under the Acts that enabled

The Wright Family. Aunty Donna, Aunty Tina and Aunty Joanne Farrant
with Yoorrook Commissioners and Counsel
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child removal. Aunty Eva Jo Edwards described the
impact of the State withholding documents from Stolen
Generations children:

You had that abandonment, their rejection,
you know, thinking that they didn’t want

you, and then to find out that my mother did
want us, you know, you are never told these
things. We were never read a letter from our
mother. That was just put in your files ... |
think that’s a little bit disturbing that when a
letter is written to a child, why can’t the child
hear the letter, whether it may be upsetting
or not? We were told so many bad stories
as children, you know, our parents had died,
our parents didn’t want us, you know, they
threw us to the gutter.

From the late 1940s, welfare officers took over ‘protec-
tion’ roles from police.’® Witnesses described being
‘watched’ by the government under the Aborigines
Protection Actthrough to the 1960s.'%¢ Welfare workers
would intrude into homes, checking for things like
food in the cupboards, with the ever-present threat of
children being taken. Alma Thorpe described being
followed around, ‘so you knew that they were watching
... we never trusted the government’.'>” Families and
communities resisted these intrusions, developing
strategies, issuing warnings, hiding children.'®8 Uncle
Colin Walker told Yoorrook:

Our people always said, our Elders said
that [Dhungalla] was ... our protector when
we’d have to run away from the welfare. We
would just jump into the river and swim to
another state ... so we learnt to swim at a
pretty young age.'s®

Aunty Fay Carter described to Yoorrook her family’s
experiences of welfare surveillance:

They [welfare] would just walk in with no
notice. So just walk in walk through, check-
ing everything out and checking to see if
there was enough food, checking who was
sleeping where ... [t]hey really were heavy,
heavy people. My grandmother used to
save — you know how you get lots of food

in different cans, like fruit or baked beans or
powdered milk or whatever. My grandmother

used to save those cans and she would fill
them up with dirt, put the lids back on, put
them high up in the cupboards so that when
the welfare came, they could look up there
and say, ‘Oh, she’s pretty well stocked with
food. She’s really looking after these kids,
yeah.” So she was very clever, you know.'6°

Justification for child removal under the various Acts
was often linked to racist and discriminatory percep-
tions of living conditions in Aboriginal communities.
Networks of community care, culture and strength
were not recognised, but rather documented as
grounds for forced child removals, and First Peoples
communities were stereotyped as ‘dirty’.'®" Aboriginal
people and communities lived on fringes and margins
and remained at the lowest social status. In evidence,
Uncle Ross Morgan illustrated the way the logic of
elimination extended to keeping Aboriginal people
out of sight:

In around 1957/8, | was living down the
riverbank with my Uncle and Aunty when the
Queen drove past and asked what was over
there at Daishes Paddock. All the blackfella
huts were on the side of the highway along
the river, but they’d put hessian bags up so
the Queen couldn’t see them. Shortly after
that they moved us all from off the riverbank
into Rumbalara.'®?

Many witnesses described that, despite relative pov-
erty, their childhood homes were warm, full of love,
caring and sharing, extended family, and a strong
sense of community and belonging.'®® Their families
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were hardworking, resourceful, vigilantly clean, and
excellent housekeepers. Children ‘belonged to the
whole community’ with aunties, uncles, cousins and
grandparents taking on parenting roles.'®* Witnesses
described these as ‘real homes’ that were dismissed
in the eyes of authorities as slums, humpies, camps
or otherwise neglectful or unacceptable living
arrangements.'%s

Our life was happy there, we lived off the
land. Dad used to catch eel, tarpon and trout,
anything, black fin ... we shared a lot, a lot
of people we shared a lot. If one family were
running short, they’d send over a feed.'6¢

| would ask [government officials] what do
you mean by neglect, you know? What is ...
your interpretation of neglect? Because, |
mean, we had love, we had food. Not a lot of
it, but we hunted. That was part of our tradi-
tional lifestyle. So we wasn’t doing anything
that was new to us ... we were doing things
that were old to us.'®”

My father was living, yes ... in a humpy by
the banks of the Goulburn River. My father’s
family had been living in humpies on the
banks of rivers for hundreds and hundreds of
years. He was in no more danger than any
other child who was raised in that way.'®8

The Board continued to have powers over Aboriginal
children until the arrival of the Aborigines Welfare
Act 1957 (Vic). For the first time, the Board (now
Aborigines Welfare Board) had no specific powers
relating to Aboriginal children. However, the assim-
ilation policies of the time advanced the view that
Aboriginal children’s best interests were served by
being away from ‘degenerate’ family influences, as
part of non-Indigenous society.'®® The Board could
still notify police of ‘concerns’ about a child and initiate
forcible removal. It also functioned as an official adop-
tion agency.’® What had been achieved by explicitly
racist legislation continued to be achieved under
the new racially neutral legislation because it was
administered in practice along racially discriminatory
lines. The problem persists today.
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Nationally, awareness of the Stolen Generations
began to build following the 1997 National Inquiry
into the Separation of Aboriginal and Torres Strait
Islander Children from Their Families and its landmark
Bringing Them Home report. The report found that
Australia’s forced child removal practices involved
genocide as defined by international law."! For many
non-Indigenous Australians, the forcible removal of
Aboriginal children from their families is considered
‘history’ and consigned to the past. For First Peoples
it has never ceased. Sissy Austin, daughter of Neville
Austin — the first member of the Stolen Generations
to receive a letter of apology from the Victorian Gov-
ernment'”2 — told Yoorrook:

[When dad] fought really hard for that letter
of apology from the Victorian State Govern-
ment, we were so proud ... at that time, it
almost felt like it was the end of the Stolen
Generation. There was hope ... and | just
acknowledge that feeling. ... | acknowledge
that fight, and | wish that that point was ...
the end of the Stolen Generation.'”3

We would never have thought that his
grandchildren would go through a similar
experience to him, being removed."

As detailed in Chapter 6: Child removal, State removal
of children continues in Victoria at the highest rates
in Australia and more than double the rate at the time
of the Bringing Them Home report.'”> Meena Singh,
Commissioner for Aboriginal Children and Young
People, stated in evidence that ‘if we talk about it as
a child protection system, what Aboriginal children
and young people and their families are telling us
is that it doesn’t work for them. If we talk about the
system as a system of removing Aboriginal children,
then you might say that it’s doing exactly what it was
meant to do’.'®



The criminalisation of
Aboriginal children in
Victoria

In the mid-20th century, Aboriginal children abducted
from their families were also effectively criminalised
for it under the Children’s Welfare Act 1958 (Vic).
Children stolen from their families were taken directly
to the nearest reception centre of the Children’s Wel-
fare Department, for example the Turana Reception
Centre, where children committed to State ‘care’ were
received until 1961.177 Here, they were given a criminal
conviction that was frequently documented as being ‘in
need of care and protection’.'”® Their sentence was to
become a ward of the State. In 1993, Turana became
the present-day Parkville Youth Justice Centre.'”®

Until 1989, children forcibly removed could be given
this criminal record.' They were treated like offenders
rather than as victims of human and cultural rights
violations. This record remained for life and often
became the precursor to further imprisonment as a
child or young adult. Uncle Larry Walsh described
being targeted by police from eight years of age,
based on his existing criminal record (following forced
removal at the age of two). He was first incarcerated
at 14 for being ‘likely to lapse into a life of crime’.'8! In
evidence Uncle Larry declared, ‘governments, you
made me the criminal | am!’.182

In 2021, Victoria introduced a spent convictions
scheme following activism from First Peoples and
others whose lives had been affected by childhood
convictions.'® Uncle Larry’s daughter, Isobel Paip-
adjerook Morphy-Walsh, told Yoorrook:

[W]e don’t come from a culture that actu-
ally believes in imprisoning people. If you
actually look traditionally at Taungurung
traditional lore, you would die before you
were imprisoned. ... locking someone up
has a different effect on a culture that has
a different relationship with freedom and
movement.'84

Australia’s formal assimilation policy ended in the late
1960s. Following this, there was increased reliance
on the State’s child protection and criminal justice
systems to control and manage First Peoples. As the

Royal Commission into Aboriginal Deaths in Custody
report described in 1991:

[W]hat has happened, and is still happening,
in all too many places, is that Aboriginals
are ‘criminalised’ at an early age by a
policing and justice system that is intolerant
of cultural differences, and which targets
and overpolices Aboriginal communities

and deals harshly with resulting resentment
... [this] comes to be seen ... as a natural
condition for Aboriginals.8

Impact of inter-
generational trauma

Rather than ‘merging’ or ‘disappearing’ Aboriginal
children into white society, the child removal poli-
cies of successive governments left these children
traumatised, racialised, criminalised, disconnected
from family, culture and identity, and in many cases
homeless and living with addiction in poverty. The
State of Victoria caused these human and cultural
rights violations through laws and their administra-
tion over a long period of time. The harm has been
suffered by First Peoples individually and collectively.
The Bringing Them Home report cited a three-year
longitudinal study conducted in Melbourne in the mid-
1980s. It showed that Stolen Generations survivors
had less stable living arrangements, were twice as
likely to report having been arrested by police and
convicted for an offence, and three times as likely
to have been imprisoned compared to Aboriginal
people who had been raised by family.’®® As Alma
Thorpe told Yoorrook:

The Half-Caste Act has caused intergenera-
tional trauma. This intergenerational trauma
has led to mental health issues, alcoholism
and drug addiction for many Aboriginal
people. It’s also why you have generations
of Aboriginal people going to prison. Alcohol
and drug use are a way of overcoming, hid-
ing and deadening these feelings of trauma.
And because they never really had a right.'®”
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Isobel Paipadjerook Morphy-Walsh described the
lifelong impact of child removal on people of her
father’s generation:

| remember that in my youth when dad left
home for a while and lived as a parky ... the
parkies are disproportionately made up of
foster care kids, of kids that are wards of the
State. ... And so | suppose the reason my
dad identified and also fell into that com-
munity so easily ... [is] because they came
from the same places. Sort of not a mistake
actually. [It’s] no mistake that the parkies [all
have] ward of the State backgrounds.'8®

Those who were reunited with their families described
difficulty reconnecting with their parents, Aboriginal
identity, and community.'® Families who had been
traumatised by the loss of their children, spent dec-
ades trying to be reunited or to simply make contact.
For others, finding families was beset with obstacles,
was not possible, or came too late.'®® Aunty Fay Carter
told the story of her Aunty Margaret:

Like many of the young girls at Cummera-
gunja, Aunty Margaret was taken from her
family to a training home for Aboriginal girls
in Cootamundra in New South Wales. Abo-
riginal girls were taken from other missions
as well. They were taught to be servants and
housekeepers there. Aunty Margaret would
have been in her teens or early twenties
when the training home got in touch with
Granny Mag and Grandfather Henry, who
were still living on Cummeragunja, and

told them that Aunty Margaret was coming
home for a holiday. They went to go and
meet Aunty Margaret at the train station at
Echuca. The train pulled in and they waited,
but she didn’t get off the train. They noticed
her bag being put on the station platform. It
turned out Aunty Margaret had died. They’d
buried her at Cootamundra, and they never
even let her family know. Granny Mag and
Grandfather Henry never found out what
happened to their daughter. That’s some-
thing that’s always disturbed me.™"

How cruel. How cruel can people be? And
doesn’t it highlight how racist people can
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be that they don’t think it’s important for
Aboriginal people to know these things, that
they can just do these things and get away
with it.192

Yoorrook has heard evidence where three or four
generations in one family have experienced forced
child removal.’®® Isobel Paipadjerook Morphy-Walsh
described her father’s removal and then criminalisation
as a child as ‘the basis of fundamental changes to my
father’s life and also to the intergenerational trauma
that’s handed on.”"®* Others described the impact
across generations.

| raised my children as a single mother in
public housing, where | am still living now.
The experience of raising my children has
made me realise the effects of my removal.

| realise now that unbeknown, for a time,

| repeated with my children what | experi-
enced in the institutions: tough rules and a
lack of affection. You don’t set out to do that.
It is intergenerational. Several of my children
have been impacted by my trauma and are
on their own journeys of healing.'®®

Dad would say to us ... ‘It breaks daddy’s
heart’ [for his kids] to come head on with the
same system that removed him. ... It’s been
quite traumatising for dad to see ... in real
time [that] all over again.'®®

It was a societal expectation that children
would be removed so they could be brought
up away from their family, culture, commu-
nity and Country, so they could perform

or be useful contributors to the dominant
society. That’s what it was. Now, children
are removed for a range of reasons, but

... the consequence can be the same; that
is, people ... are disconnected from their
Country, their culture, their community,
their families and, therefore, they lose their
identity. [This] is just as much an outcome
now as it was for previous generations.'®”

Child removals irreversibly impact not only the children
taken but the families and communities left behind.
Witnesses to Yoorrook described trauma, heartbreak,
breakdown, addiction, incarceration and ‘death from



a broken heart’ shaping the lives of people whose
children had been removed.'%® Families throughout
Victoria’s history have worked hard against oppres-
sive circumstances and unattainable conditions to
have their children returned. As the Wright Family
told Yoorrook:

Gran was a hardworking woman — she
worked numerous jobs to prove to the
authorities that she was ‘fit and capable’ to
look after her children. She did everything
she could to try and get them back. She
worked cleaning houses, trying to please
white people ... She wrote numerous letters
requesting to live with her children, but
none of these requests were ever granted.
She would try and visit her children in the
orphanage, but it was difficult because there
was no bus to get to Ballarat.'*®

Intergenerational trauma is experienced through loss
of culture, language and country and the ongoing
impacts of dispossession, family separation and puni-
tive control. Human and cultural rights law protects
the right to have and speak First Peoples’ languages,
both as an individual and collective right.2°© Human
and cultural rights law protects possession and use
of the language as an individual expression of per-
sonal Indigenous identity as well as the collective
expression of part of what defines and unites the
speakers as a people.

Elders described violations of these cultural rights.
They expressed that their parents and grandparents
did not teach them language because they were trying
to protect their children from being punished, or from
‘getting into trouble’ as they had been themselves for
speaking language on the missions.2°! Uncle Johnny
Lovett linked this to the threat of child removals:

We don’t speak language today. When

my dad and his brothers were sitting at

the woodheap, | didn’t hear them speak
language. | believe that this is because of
the way of the old days, when their mothers
and fathers saw the change coming. They
had started taking Aboriginal children on
Lake Condah Mission and putting them in
dormitories and they were not given back to
their parents or given any rations until they

promised they would not teach their children
song, dance and language. | believe that is
why | don’t speak the language. The gran-
nies stopped teaching the children language
to protect them, because they didn’t want us
to be persecuted and condemned for it.202

Many witnesses spoke about the harmful effects of
the denial and loss of their Aboriginal and cultural
identity, their relationships with older generations and
country, and its contribution to complex intergener-
ational trauma. As Coree Thorpe said:

| think the trauma that’s carried through
generations and ... we know now that’s
carried in the blood. In Victoria [we are] three
generations removed from living off Country.
So, you know, that violence of disruption and
colonisation is carried through. ... how do
you deal with that pain when that emotional
pain is always really raw and it doesn’t
subside? We see that come through with the
families, with the young people, with the part-
ners, and it’s a lack of connection, identity.203

The Wright Family likewise told Yoorrook:

It is very clear that the government had a
hand in the murder and destruction of our
family. They destroyed the beautiful, happy
lives they were living, raising their children
on their Country. It was a deliberate, calcu-
lated murder of our family heritage, culture,
songlines, connection to Country, and our
future. They stole our land, created laws

to prevent us from speaking our language,
took our children and disconnected us from
Country. It is the definition of genocide.
Why have there been no charges ever
brought against the government for this? ...
The murder of our family has impacted on
all our lives from a very young age.?%4

This intergenerational trauma is driving Stolen Gener-
ations survivors, their children and their grandchildren
in turn into the very systems that are doing harm.
This cycle must be broken.
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Perpetuating harm through
current colonial structures

Colonisation, as implemented by colonial and later
Victorian State authorities, created the structure,
systems and conditions under which First Peoples
continue to be subjected to harm and systemic
injustice, as well as human and cultural rights viola-
tions. As an ongoing process, this State-sanctioned
framework continues to dehumanise First Peoples
families and use race and social division to justify
continuing discrimination, criminalisation and family
separation through the child protection and criminal
justice systems.

The missions and reserves were the extension of
frontier violence that was intended to eliminate First
Peoples from both their land and society. Genocidal
intent continued through the abduction of children,
while imprisonment transitioned from reserves to
children’s institutions and adult prisons, all under the
guise of successive pieces of legislation. With the
dismantling of the missions and reserves and their
independent systems of regulation and punishment,
the criminal justice system and its institutions took
over the role of policing, controlling, and imprisoning
Aboriginal people.?°® The Victorian criminal legal
system plays a critical role in the continued criminal-
isation and imprisonment of First Peoples.2°¢ As the
First Peoples’ Assembly of Victoria stated:

Colonial violence in Victoria, including mur-
ders and large-scale massacres, as well as
practices such as detainment, forcible trans-
fer of children, the suppression of cultural
practices and languages, formed a manifest
pattern of behaviour that was intended to
destroy, in whole or in part, the First Peoples
in Victoria as a group. There is a direct line
between structural conditions of colonisa-
tion, including policing practices, and the
contemporary criminal justice system which
continues to ‘reproduce marginalised peo-
ples as criminal sub-groups’.2%”
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Aunty Geraldine Atkinson, Co-Chair,
First Peoples’ Assembly of Victoria

The present-day Victorian child protection system was
described in evidence as a ‘family policing system’.2%8
Aunty Geraldine Atkinson illustrated this historical
continuity to Yoorrook:

[As children] we were petrified of the police.
They were the things passed down because
of those injustices that had occurred ... It
was the police that were sent to remove
children from their families. It still is. Police
are still sent to remove. When | was a child
that happened. And I'm 70. It’s still happen-
ing today. Police are being used to collect
children and place them in out-of-home care
— into the out-of-home system.20°

The concept of ‘protection’ is a distinctive feature of
colonisation, both past and present. Protection has
been used to justify the effective imprisonment of First
Peoples and the removal of children. As Dr Jacynta
Krakouer told the Commission:

| personally believe the State has a respon-
sibility to look after these families, given that
the State has, through history, perpetuated
the damage and put Aboriginal families into
positions of poverty through colonisation
and hasn’t resourced enough of the thera-
peutic, holistic supports to enable families to
get themselves out of the situations they are
in ... | believe the State has a responsibility
to the Aboriginal people in Victoria because
ultimately it has created the issues.2'°



As will be set out in this report, the State still perpet-
uates violence, harm and human and cultural rights
abuses against First Peoples in Victoria through the
criminal justice and child protection systems. Yoorrook
has repeatedly heard that the only way forward is fully
self-determined justice and child protection systems
under treaty. It is critical that these systems recognise
the strength of First Peoples cultures, families and
communities and accommodate and deliver both
individual and collective self-determination.?' Only
self-determined systems can dismantle the colonial
structures that allow systemic injustice to continue.
As Aunty Charmaine Clarke told Yoorrook:

Aboriginal people have the solutions, that
communities do, around those issues. All
issues. The governments need to actually
cut those little purse strings around our
funding, and let us get on with the work.2"

It is to self-determination and matters for treaty that
this report now turns. m
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Policy timeline:
criminal justice and child protection

18341849

18511863

1834

Henty brothers invade
Gunditjmara country though
Portland.

1836

First officials sent from Sydney
to the illegal settlement at
Melbourne, including bureau-
crats and convicts. A police
magistrate is sent from Sydney
to investigate whalers’ offences
against Aboriginal people at
Westernport.

1838

Aboriginal men escaping
imprisonment burn down
Melbourne’s first gaol, built on
Batman's Hill.!

1839

The Act to Allow the Aboriginal
Natives of New South Wales
to be Received as Competent
Witnesses in Criminal Cases
1839 (NSW) sought to permit
‘every aboriginal native or any
half-caste native’ to act as a
witness in criminal proceedings
by making an affirmation to tell
the truth (rather than taking an
oath). Royal Assent to this Act
is refused.

1842

Palawa men Tunnerminnerwait
and Maulboyheenner are the
first two people publicly hanged
in Melbourne.

1849

Port Phillip Protectorate
deemed a failure and
abandoned.
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1835

Invasion and illegal settlement
at present-day Melbourne,
Geelong and the Bellarine
Peninsula.

1836-1838

New settlement officially
sanctioned as Port Phillip
district of colony of New

South Wales.

1838-1849
Port Phillip Protectorate
established.

1839-1851

Bunting Dale Aboriginal
Mission is established near
Colac. Operated by Wesleyan
Methodist Missionary Society
(missionaries Hurst, Tuckfield
and Oron).2

1841

Merri Creek protectorate
station established. Located
at confluence of Merri Creek
and the Yarra River. Includes
Merri Creek Aboriginal School,
Merri Creek Aboriginal School
Dormitory, Merri Creek
Aboriginal School

Stockyards and Sheds.?

1843

The (Colonies) Evidence Act 1843
(UK) enacted. This authorised
colonial legislatures to pass
laws permitting Indigenous
peoples (described as ‘tribes

of various barbarous and
uncivilised people... destitute of
the knowledge of God and of any
religious belief’ and ‘incapable of
giving evidence on oath’) to give
unsworn evidence in criminal
and civil proceedings.

1853

An Act for the Regulation of

the Police Force 1853 (Vic)
establishes the Victoria Police
Force, replacing the ‘colonial
police force’ administered from
NSW.

1858-1859

Select Committee of

the Victorian Legislative
Council reviews the ‘present
conditions’ of Aboriginal people
and recommends reserves

be established to ‘protect’
Aboriginal people from
zviolence and disease.*

1860

‘Central Board Appointed
to Watch over the Interests
of Aborigines’ (the Board)
established.

1863

Lake Tyers Mission (Bung
Yarnda) established by the
Church of England on Gunai/
Kurnai Country.

1863

Ramahyuck mission
established by Moravian
Church on Gunai/Kurnai
country, along Lake Wellington
near the Avon River. Reverend
Hagenauer, who established
Ramahyuck mission, was one
of the architects of the 1886
amendment known as the ‘Half
Caste Act.’

1851

Colony of Victoria created
(separate from NSW) under
Australian Constitutions Act
1850 (UK).

1854

An Act to amend further the
Law of Evidence 1854 (Vic)
provides that in any civil

or criminal proceedings,
evidence of ‘Aboriginal natives’
or ‘half-caste natives’ is
admissible upon affirmation
where the witness is ‘an
uncivilised person destitute of
the knowledge of God and of
any fixed belief in religion or in
a future state of rewards and
punishments’. Replaced (with
similar provisions) in 1857,
1860, 1864 and 1890.

1859

Ebeneezer (Lake Hindmarsh)
Mission established by

the Moravian Church on
Wotjabaluk Country.

1861

Framlingham Aboriginal Reserve
established by the Board and
the Church of England on Kirrae
Waurrung (Girai Wurrung)
Country, on the Hopkins River.

1863

Coranderrk Aboriginal Reserve
established on Woiwurrung
Country, led by Kulin leaders
Simon Wonga and William
Barak.
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1867

Lake Condah Mission
established by the Church

of England on Kerrupjmara
Country. It was built on

the Country where the
Eumerella Wars had

been fought between the
Gunditjmara and white settlers
in the 1830s and 1840s.’

1871

The Aborigines Protection

Act is amended to include
regulations where the Governor
‘may order the removal of any
child neglected by its parents
or left unprotected to any of
the places of residence or to

an industrial or reformatory
school’.

1881

Parliamentary Coranderrk
Inquiry launched, officially
titled ‘The Board Appointed to
Enquire into, and Report upon
the Present Condition and
Management of the Coranderrk
Station'. Kulin leaders are called
to give evidence. This is ‘the
only occasion in the history of
nineteenth-century Victoria
when an official commission
was appointed to address
Aboriginal peoples’ calls for
land and self-determination,
and one of the few times that
Aboriginal witnesses were
called to give evidence on
matters”.° However, more
weight is given to the evidence
given by non-Aboriginal
witnesses.?

1864

Neglected and Criminal
Children’s Act 1864 (Vic)
introduced. This was the first
piece of Victorian legislation
to define situations where
children might be removed
from their parents. Industrial
schools for ‘neglected’ children
and reformatory schools

for convicted juveniles are
established under the Act.®

1869

Aborigines Protection Act 1869
(Vic) explicitly authorises

the removal of Aboriginal
children. The Aborigines
Protection Board replaces the
Board for the Protection of the
Aborigines.

1877
Royal Commission on the
Aborigines is conducted. No

Aboriginal witnesses are called.

1886

Aborigines Protection Act
Amendment 1886 (Vic)
enacted, known commonly
as the 'Half Caste Act’. As
aresult of this legislation,
families are forcibly separated
and First People of mixed
descent aged between 13 and
35 (now legally classified as
‘half caste’) expelled from their
communities on the missions.

1888

Cummeragunja Reserve
established on Yorta Yorta/
Bangerang Country, along
the NSW banks of the
Murray River.

1890

Licensing Act 1890 (Vic)
provides that liquor must not
be sold or disposed to, or to be
drunk on any licensed premises
by ‘any Aboriginal native at any
time'.

1904
Ebeneezer (Lake Hindmarsh)
Reserve closed.

1910

Aborigines Act 1910 (Vic)
extends the power of the Board
for the Protection of Aborigines
by permitting them to make
decisions about ‘half-caste’
Aboriginal people.

1919

Lake Condah Reserve closed.

1924

Coranderrk officially closed. All

Aboriginal people remaining

on stations around Victoria are

moved to Lake Tyers, the only
staffed institution remaining.

1890

Aborigines Act 1890 (Vic)
extends the powers of the
Governor to separate Aboriginal
children from their families.

It grants wider regulatory
powers over the living

and working conditions of
Aboriginal peoples, including
their residence, earnings,

care, custody and education of
Aboriginal children, rations and
medical assistance. Powers
include ‘the transfer of any half-
caste child, being an orphan,

to the care of the department
for neglected children or any
institutions within Victoria for
orphan children’.

1908

Ramahyuck Reserve closed.

1915

Aborigines Act 1915 (Vic)
consolidates previous Acts,
empowering the Governor to
make regulations governing
the lives of Aboriginal people.
Also creates offences
around supplying ‘goods and
chattels’ to Aboriginal people
including liquor, *harbouring’
an Aboriginal person without
permission, and assisting
Aboriginal people to leave
Victoria without written
consent from the Minister.

1924

Children’s Welfare Act 1924
(Vic) renames the ‘Department
of Neglected Children’ to

the ‘Children’s Welfare
Department’.'?
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1939

Cummeragunja walk off.
Around 200 people walk off the
reserve to protest poor living
conditions and management,
the first Aboriginal mass pro-
testin Australia. A strike camp
is established across the river
at Barmah. The strike camp
lasts nine months and results
in the removal of the manager.
Some families return to
Cummeragunja, others remain
either at the Barmah Flats or
the Mooroopna Flats.

1957

Aborigines Act 1957 (Vic)
establishes the Aborigines
Welfare Board to administer the
Act. This Board does not have
the power to remove children
but can instruct police to carry
out removals, with the Board
deciding where children should
be placed under the Children’s
Welfare Act 1954 (Vic)."*

1964

Adoption of Children Act (Vic)
replaces the 1928 Act, with
stricter procedures for selecting
adoptive parents.

1966

Summary Offences Act 1966
(Vic) sets out a number of
offences, including public
intoxication.

1967

Referendum where Australians
vote ‘overwhelmingly to amend
the Constitution to allow the
Commonwealth to make laws
for Aboriginal people and
include them in the census"”."”
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1928

Adoption of Children Act 1928
(Vic) provides for the transfer of
parental rights, duties, obliga-
tions and liabilities to adoptive
parents, and for the legitimi-
sation of informal adoptions
without the consent of both
parents. This allows ‘anyone’
to arrange an adoption, and
parents signing a consent form
lost all rights to their child.'?

1954

Children’s Welfare Act 1954
(Vic) gives the government
power to ‘establish its own
institutions for the care of
children and for the detention
of young offenders’. The Act
widens the scope for judging a
child as being ‘in need of care
and protection’, significantly
increasing the number of
children sent into care.'

1958

Children’s Welfare Act 1958
(Vic) expands the definition of
neglect to include “a child living
under conditions where he/she
is likely to lapse into a career of
vice or crime’, also extending
the government'’s authority and
power to remove Aboriginal
children.' Over 10 per cent of
Aboriginal children in Victoria
are in State institutions.'®

1967

Aboriginal Affairs Act 1967
(Vic) gives the newly appointed
Minister for Aboriginal Affairs
‘very broad powers’ emphasis-
ing housing, welfare, education
and economic projects.
Ministry/Director of Aboriginal
Affairs, an Aboriginal Affairs
Advisory Council (replacing

the Aborigines Welfare Board)
and Aboriginal Affairs Fund

are established. For criminal
proceedings, the Director can
appear on behalf of an Abo-
riginal defendant. ‘Aborigine’
now means any person who is
descended from an Aboriginal
native of Australia.

1973

Victorian Aboriginal Legal
Service (VALS) established.
In 1975, VALS reports that ‘90
per cent of its clients involved
in criminal matters had been
removed from their families as
children’.'8

1976

Victorian Aboriginal Child

Care Agency (VACCA)
established. Its efforts
combined with other Aboriginal
organisations reduced the
number of Aboriginal children
in children’s homes by 40 per
cent in three years.'?

1979

The Victorian Government
adopts the Aboriginal Child
Placement Principle which was
included in the main welfare
and protection laws. This
stipulated that an Aboriginal
family was the preferred
placement for a child in out of
home care.

1982

A national prison census
reveals the significant over-
representation of Aboriginal
people in prisons around
Australia. Aboriginal people
in Victoria were 29 times as
likely to be imprisoned than
non-Indigenous people. This
increased throughout the
1980s.%0

1984

Adoption Act 1984 (Vic)
contains definitions of an
‘Aborigine’ through descent and
identity; section 50 concerns
adoption of an Aboriginal child.
1987

The Royal Commission into
Aboriginal Deaths in Custody
examines the deaths of 99
Aboriginal people who died in
custody between 1 January
1980 and 31 May 1989.2'
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1975

Racial Discrimination Act

(Cth) enacted, giving effect to
Australia’s obligations under
the International Convention on
the Elimination of All Forms of
Racial Discrimination. It makes
it unlawful to discriminate
against people on the basis of
race, colour, descent or national
or ethnic origin in certain areas
of public life.

1977

Equal Opportunity Act 1977
(Vic) makes it unlawful to
discriminate on the basis of sex
or marital status and creates
the Equal Opportunity Board
and Office of Equal Opportunity
Commissioner (which later
becomes the Victorian Equal
Opportunity and Human Rights
Commission). In 1995 and

again in 2010, the Act expands
protection from discrimination on
arange of attributes, including
race. ‘Race’ includes colour,
descent or ancestry, nationality,
ethnic background and any
characteristics associated with
a particular race.

1984

Children (Guardianship &
Custody) Act 1984 (Vic) states
that a court shall not make a
guardianship or custody order
with respect to an Aboriginal
child unless a report has been
received from an Aboriginal
Agency.



1988-2006

1988

Bicentenary ‘celebrations’

are held across Australia.
Aboriginal people and
supporters hold protests
across Australia against the
celebration of colonisation and
dispossession. The largest
march ever at the time was held
in Sydney, with up to 100,000
peaceful protesters.

1989

Children and Young Persons
Act 1989 (Vic) incorporates
the Aboriginal Child Placement
Principle.

1997

The National Inquiry into the
Separation of Aboriginal and
Torres Strait Islander Children
from Their Families publishes
the landmark Bringing Them
Home report.

2002

Victoria's first Koori Court
opens in Shepparton as a
division of the Magistrates
Court.

2005

Children, Youth and Families

Act (Vic) makes provisions
specifically relating to
Aboriginal children, including
the right of Aboriginal people to
self-determination, Aboriginal
Cultural Support Plans for
children in out of home care, and
‘Aboriginal Guardianship” which
allows Aboriginal agencies

to make decisions about the
protection of Aboriginal children.
These provisions aim to ensure
Aboriginal children maintain
contact with their community
and culture.

2005

The first Children’s Koori Court
established at the Melbourne
Children’s Court.

2006

Charter of Human Rights and
Responsibilities Act 2006 (Vic)
enacted.
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(2 SELF-DETERMINATION

Self-determination is not a seat at the table or a negotiation. It is
Aboriginal people having control over the issues that affect our

communities.!

Introduction

The right to self-determination of First Peoples is
a collective right that is of fundamental importance
under international law and especially to realising
human and cultural rights. It is recognised by the State
of Victoria. It is the foundation of Yoorrook’s Letters
Patent and the treaty-making process underway in
this state.

As outlined in the Letters Patent, Yoorrook Justice
Commission is required to

identify Systemic Injustice which currently
impedes First Peoples achieving self-de-
termination and equality and make recom-
mendations to address them, improve State
accountability and prevent continuation or
recurrence of Systemic Injustice.?

The First Peoples’ Assembly of Victoria (FPAV) has
urged Yoorrook to ‘lay the evidence clear for all to
see, as a foundation stone on the path to Treaties and
self-determination’.® The Preamble to the Advancing
the Treaty Process with Aboriginal Victorians Act
2018 (Vic) states:

Victorian traditional owners maintain that

their sovereignty has never been ceded, and
Aboriginal Victorians have long called for treaty.
These calls have long gone unanswered.

The time has now come to take the next

step towards reconciliation and to advance
Aboriginal self-determination.*

This report sets out enduring system failures across
the child protection and criminal justice systems. It
identifies systemic racism and violations of cultural
and human rights in those systems. It clearly lays out
why self-determination is needed.
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This chapter examines what self-determination is
and what it is not. It draws on the voices of First
Peoples leaders, organisations and those with lived
experience of the child protection and criminal justice
systems to articulate why self-determination is critical
to ending the harms these systems are causing. It
looks underneath the commitments of the Victorian
Government, which has led the nation in legislating for
a treaty process, to examine progress in embedding
self-determination in the criminal justice and child
protection systems. It finds that while steps have been
taken at a policy and program level, these have not,
and cannot, deliver the transformative reform needed.
The fundamental problem is that non-First Peoples
laws, institutions and practices have created broken
systems that do not work for First Peoples. Instead,
they inflict avoidable harm, trauma and injustice.

The chapter concludes by recommending system
transformation whereby decision-making power,
authority, control and resources are transferred to
First Peoples, giving full effect to self-determination
in the criminal justice and child protection systems.
This can be achieved through treaty and interim
agreements as part of the Treaty process.

What is self-determination?

Yoorrook repeatedly heard from First Peoples’ wit-
nesses and organisations of the need for self-deter-
mination in the child protection and criminal justice
systems and some of the ways that could work.5 Many
government witnesses spoke about how self-determi-
nation should underpin or be at the centre of reform.®
Accordingly, it is critical that government understands
and applies the full meaning of self-determination
if the commitments it has made are to be realised.
Otherwise, the necessary transformation of the child
protection and criminal justice systems cannot occur.



SELF-DETERMINATION IN INTERNATIONAL LAW

Self-determination may be said to have crystallised
as a principle and right in international law following
World War Il, although its origins were much earlier.
The principle and then the right to self-determination
were enshrined in several United Nations instruments
such as the United Nations Charter, the United Nations
International Covenant on Civil and Political Rights
and the United Nations International Covenant on
Economic, Social and Cultural Rights.”

The right to self-determination is a people’s right,
held by a collective, as opposed to the more typical
Western focus on individual rights. As the concept
emerged, Indigenous peoples from around the world
started to claim a right to self-determination, rather
than accept that the right was only vested in nation-
states.® The significance of this assertion is that it
was based on the concept of Indigenous peoples
being organised as sovereign nations.®

For Indigenous peoples, the essence of the meaning
of self-determination is the capacity to control their
own destiny.'’® The foundation for the assertion of
self-determination is inextricably tied for First Peoples
to their relationship to country, land and waters."

As outlined in its Interim Report,' Yoorrook takes its
definition of self-determination from the United Nations
Declaration on the Rights of Indigenous Peoples
(UNDRIP) articles 3—5.

Article 3 of UNDRIP states:

Indigenous peoples have the right to self-deter-
mination. By virtue of that right they freely deter-
mine their political status and freely pursue their
economic, social and cultural development.

Article 4 states:

Indigenous peoples, in exercising their right to
self-determination, have the right to autonomy
or self-government in matters relating to their
internal and local affairs, as well as ways and
means for financing their autonomous functions.

Article 5 states:

Indigenous peoples have the right to maintain
and strengthen their distinct political, legal,
economic, social and cultural institutions, while
retaining their right to participate fully, if they so
choose, in the political, economic, social and
cultural life of the State.”

Australia has endorsed UNDRIP.™#

The right to self-determination can be explained
in various ways. One way of explaining the right to
self-determination for most First Nations peoples is to
distinguish between internal self-determination rather
than external self-determination. This emphasises that
First Peoples aspire to ‘govern themselves and make
decisions related to their internal affairs’ and ‘seek
internal autonomy and the right to enter into negoti-
ations and agreements with local, state and federal
governments as distinct, self-governing peoples’.’

Another way of viewing this is ‘relational self-determi-
nation that conceives the Indigenous-state relationship
as one of non-domination, where Indigenous peoples
are not unilaterally controlled by the state’.’® This
concept of internal self-determination has also been
described as ‘a right of a defined part of the population,
which has distinctive characteristics on the basis of
race or ethnicity, to participate in the political life of
the state, to be represented in its government and
not be discriminated against’."”

UNDRIP makes it clear that self-determination for
Indigenous peoples is not about secession or the
right to form an independent nation-state. Article 46
of UNDRIP states:

Nothing in this Declaration may be interpreted
as implying for any State, people, group or
person any right to engage in any activity or to
perform any act contrary to the Charter of the
United Nations or construed as authorizing or
encouraging any action which would dismem-
ber or impair, totally or in part, the territorial
integrity or political unity of sovereign and
independent States.®
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Another way of explaining the right to self-determina-
tion is to distinguish between substantive and remedial
self-determination. Substantive self-determination
refers (as one example) to the realisation of self-de-
termination by Indigenous peoples within an existing
state. Remedial self-determination refers to remedies
available under international law where the existing
state does not permit this to happen.

Importantly, substantive self-determination involves
two stages: constitutive and ongoing. Constitutive
self-determination refers to the establishment of a
political order which reflects the will of the Indig-
enous peoples concerned. Institutions created by
treaty-making may be seen to be an example. Ongoing
self-determination refers to that order continuing in a
way that allows those people to live and develop as
people according to their own meaningful choices
over time — politically, economically, socially and
culturally.™

It is critical to both constitutive and ongoing self-de-
termination that Indigenous peoples equally and fully
enjoy all human rights in the state concerned — civil
and political rights; economic, social and cultural
rights; individual and collective rights; cultural and
environmental rights; in Victoria, the rights in the
Charter; and other rights.

£y

Calls for self-determination
in Australia

There are numerous examples of

. Australian First Peoples calling for the
full implementation of the right to
self-determination:

e The Barunga Statement of 1988 presented
to then Prime Minister Bob Hawke by Dr
Yunupingu, then Chairperson of the Northern
Land Council, and Wenten Rubuntja, then
Chairperson of the Central Land Council,
asserted the right of First Peoples to self-
determination and self-management.

e In 1991, the Royal Commission into Aboriginal
Deaths in Custody recommended that the
self-determination principle be applied in
the design and implementation of any policy
or program that particularly affects First
Peoples.??

e The Eva Valley Statement of 1993, in
response to debate regarding the Native Title
Act 1993 (Cth), called for First Peoples’ control
of decision-making processes

e In 1999, Patrick Dodson, then Chair of the
Council for Aboriginal Reconciliation, stated in
the 4th Vincent Lingiari Memorial Lecture that
treaties might enshrine the right to self-deter-
mination for First Peoples.

The Uluru Statement from the Heart also calls for
‘a fair and truthful relationship with the people of
Australia and a better future for our children based
on justice and self-determination’.?!
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SELF-DETERMINATION FOR AUSTRALIAN

FIRST PEOPLES

Professor Larissa Behrendt has set out a list of five
recurring threads that underlie the notion of the exer-
cise of self-determination:

the recognition of past injustices
autonomy and decision-making powers
property rights and compensation

the protection of cultural practices and
customary laws

e equal protection of rights.??

She states:

The evidence is settled that self-determina-
tion is the only strategy that has generated
the sustainable wellbeing — cultural, phys-
ical, spiritual, economic, and social — that
Aboriginal and Torres Strait Islander com-
munities and the broader community desire.
Self-determination relates to the capacity of
the Aboriginal community itself to determine
its preferred future and to create the human,
institutional and financial infrastructure to
bring those aspirations into being.??

Professor Behrendt has also spoken of the indivisible
relationship between realising self-determination and
realising all human and cultural rights for Indigenous
peoples in Australia:

The rights enmeshed in the concept of
‘self-determination’ include ... everything
from the right not to be discriminated
against, to the rights to enjoy language,
culture and heritage, our rights to land, seas,
waters and natural resources, the right to
be educated and to work, the right to be
economically self-sufficient, the right to

be involved in decision-making processes
that impact upon our lives and the right to
govern and manage our own affairs and our
own communities. These rights that can be
unpacked from the concept of ‘self-deter-
mination’ point to a vision ... of increased
Indigenous autonomy within the structures
of the Australian state.?*

The Yoorrook Justice Commission itself, being First
Peoples-led and tasked with the recognition of past
injustices, is an element of the exercise of self-de-
termination.?® In the context of the child protection
and criminal justice systems, the evidence was clear
that the aspiration, and the right of First Peoples in
Victoria, is for autonomy and decision-making powers
within and in control of those systems, as a tool of
self-determination.

What Yoorrook heard

Self-determination is about transfer
of power, authority and resources

Yoorrook received numerous submissions and heard
in evidence what self-determination means for First
Peoples in Victoria. FPAV described the concept in
the context of government systems as ‘the power to
shape and make the decisions about the systems,
laws, policies and programs that affect our commu-
nities, families and children’.2é

The Victorian Aboriginal Child Care Agency (VACCA)
stressed that in the child protection system sector-wide
reform to give effect to self-determination is needed.?”
This requires the removal of the imposition of Western
colonial frameworks and instead allowing the cultural
authority of First Peoples’ families and communities
to drive reform.28

Bringing them Home did not recommend
the transfer of western child protection and
welfare models to Aboriginal community
control, instead it recommended the design
and development of Aboriginal child welfare
systems based on Aboriginal ways of being
and doing to replace mainstream models.?°

VACCA also expressed that self-determination must
cover the design, decision-making and implementation
of law, policies and programs affecting First Peoples’
children and families.?® VACCA and the Victorian
Aboriginal Children and Young People’s Alliance also
argued for new, standalone child protection legisla-
tion for First Peoples children in Victoria.®' This was
also recommended by the Victorian Aboriginal Legal
Service (VALS) and supported during testimony by
Victoria Legal Aid.32
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Adam Reilly, Executive Director,
Wimmera South Region, Department of Families,
Fairness and Housing

Department of Families, Fairness and Housing (DFFH)
Executive Director Adam Reilly said:

| can say with absolute confidence every ini-
tiative that we’ve tried in the child protection

space under the current system where we’ve
handed power and control to the community
have been hugely successful.3?

In the criminal justice system, it was clearly expressed
by First Peoples’ organisations and organisations that
work closely with First Peoples that no reform would
be successful without building genuine self-determi-
nation.3* This requires a transformation of the criminal
justice system itself.35

The Aboriginal Justice Caucus referred to ultimate
decision-making authority as a key element of self-de-
termination.®® Similarly, VALS stated that self-deter-
mination requires the transfer of decision-making
power and resources to First Peoples communities.3”
It stressed that an important aspect of self-determi-
nation is not only the capacity to make decisions
over issues that affect the lives of First Peoples, but
that this capacity is underpinned by the economic
infrastructure and power to do s0.%8

VALS said self-determination should not be seen as
a spectrum but rather the fully realised transfer of
power to First Peoples community control.®® It also
suggested negotiating a Justice Treaty that might
cover areas including

involving Aboriginal Communities in deci-
sions regarding cautioning, diversion, and
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“The Hon Enver Erdogan MP Mlnlster for
Corrections, Youth Justice & Victim Support

supervision of diversion plans; Aboriginal
supervision of community-based sentences,
in particular for low-level offences; [an] Abo-
riginal-led body for investigation of Aborig-
inal Deaths In Custody and police contact;
expanding the Koori Court’s jurisdiction to
the pre-resolution stage, including bail and
diversion; expanding the role of Elders and
Respected Persons in Koori Courts; [and]
Aboriginal pre and post-release support for
Aboriginal people transitioning out of prison
and youth justice centres’.4°

Full realisation of the right to self-determination is
inarguably an aspiration of First Peoples.*' Atits core
is a demand for decision-making power and control
over the systems, laws, policies and programs that
affect First Peoples and the resources necessary to
exercise the power and control.

Yoorrook also heard from the Minister for Corrections,
Youth Justice and Victim Support, Enver Erdogan,
that:

Aboriginal people must have a leading role
in this work, recognising that advancing
Aboriginal self-determination is a fun-
damental right of Aboriginal people and
also because we know it leads to better
outcomes.*2
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The Hon. Jaclyn Symes MLC,
Attorney General

Similarly, the Attorney-General, the Hon. Jaclyn
Symes MLC, acknowledged that:

For too long, Aboriginal communities have
been denied their right to self-determination
through the dispossession of land, the
denial of culture and very often the silencing
of voices. | do recognise that self-determina-
tion is not just the correct thing to do; it’s a
fundamental right of Aboriginal people. And
inherent to self-determination is the right of
Aboriginal people to define for themselves
what self-determination means.*3

WHAT SELF-DETERMINATION IS NOT

The Expert Mechanism on the Rights of Indigenous
Peoples, which advises the UN Human Rights Council,
explained that recognition, reparation and reconcili-
ation are central to the right to self-determination in
UNDRIP being fully realised.* It is important to note
that self-determination is not only a right, but there
is consistent Australian and international evidence
that establishes that self-determination is critical to
reform and for First Peoples to achieve their economic,
social and cultural goals.*®

These concepts — both of self-determination and
its core features and meaning — are broader than
minor reform, increased resources to First Peoples
communities and organisations, consultative forums,
or ad hoc power-sharing arrangements between the
State and First Peoples. Rather, the call for realisation
of the right to self-determination reflects the aspiration
to exercise the inherent power and decision-making
that is based on the recognition of First Peoples as a

collection of nations tied to, bound by, and responsible
for country and each other. Given the failings of the
child protection and criminal justice systems, it is a
call for true structural reform.

Merely consulting with First Peoples is not self-de-
termination, nor is providing funding for programs,
particularly when these programs are needed because
of the cumulative effect of historic and current laws,
policies and practices that continue to drive over-rep-
resentation of First Peoples in the child protection and
criminal justice systems. Aunty Geraldine Atkinson
stated:

[W]e have been advisers, we have been
consulted, all of those things have occurred
over the very many years ... and | know
what we need to do is we need to make
decisions that are through negotiations,

not through consultations, not through just
advising ministers, not just co-designing
with bureaucrats. It is about ensuring that
we are in control and that the decisions that
we are negotiating are for the betterment of
our community, and that’s all that we want.*6

Indigenous peoples’ right to self-determination
requires the State to seek to obtain their free, prior and
informed consent before adopting and implementing
legislative or administrative measures that may affect
them.*” However, during this Inquiry, Yoorrook was
told of numerous occasions when significant changes
were being made to legislation that would have a
direct impact on First Peoples, yet representative
organisations were either not consulted at all, or only
a select few were consulted. On other occasions
First Peoples leaders, organisations and oversight
bodies such as the Aboriginal Justice Forum, the
Aboriginal Children’s Forum and the Commissioner
for Aboriginal Children and Young People repeatedly
raised concerns, but these were ignored.*® This is not
self-determination — far from it.

Further, involving First Peoples voices in the design
and delivery of programs and initiatives, or delegating
authority to Aboriginal organisations for administration
or delivery of programs and services, is not in itself
self-determination. Yoorrook recognises that there
have been many achievements by Aboriginal Com-
munity Controlled Organisations (ACCOs) designing
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and delivering programs, often with limited resources,
trying to pick up the pieces when government has
failed. The many programs designed and delivered by
ACCOs under the four Aboriginal Justice Agreements
is strong evidence of this.*°

The Commission for Children and Young People’s
report Our Youth, Our Way showed that services
designed, controlled and delivered by the Aboriginal
community have the greatest potential to produce
the best outcomes.®® Similarly, the transfer of child
protection case management and service functions
to the Aboriginal Children in Care program has also
led to better outcomes for those children and fami-
lies compared to DFFH management.®' However, as
noted by VALS:

While changes like section 18 of the Chil-
dren, Youth and Families Act gesture in

the direction of self-determination in the
child protection system, they fall far short of
what is needed to genuinely empower the
Aboriginal Community to take responsibility
for the care of Aboriginal children. Proper
recognition of the right to self-determination
would be transformative, but it would require
a reckoning with the way that the Victorian
Government’s past attempts at enabling
self-determination have been inadequate’.5?

Nor is self-determination handing over a broken sys-
tem or the transfer of responsibility without power
and control of resourcing. Djirra states, ‘Aboriginal
self-determination does not mean simply delegating
existing powers or responsibilities. The current system
fails Aboriginal and Torres Strait Islander children,
and this failure is being transferred from government
to ACCOs’.53

As clearly articulated by the Aboriginal Justice Caucus
and others, self-determination in the justice system
can only be achieved through the ‘progressive trans-
fer of authority, resources and responsibilities until
Aboriginal Communities have oversight of all aspects
of the justice system for Aboriginal people’.?* The
Aboriginal Justice Caucus further stated:
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The AJC'’s aspiration for self-determination
is an Aboriginal Community-Controlled Jus-
tice System ..., designed by the Aboriginal
Community for the Aboriginal Community.

An Aboriginal Community-Controlled Justice
System must be based upon Aboriginal
conceptions of justice. In accordance with
Aboriginal approaches to wrongdoing,
restorative and therapeutic approaches,
cultural, spiritual and physical healing, and
strengthening culture and community are
central elements.

To achieve this ambition requires moving
beyond delegating authority to Aboriginal
organisations for the administration of parts
of the existing system where Aboriginal
people are involved, to transforming the
system so that all aspects of it reflect
Aboriginal cultural protocols, principles,
ethics and standards.®®

GOVERNMENT UNDERSTANDING OF
SELF-DETERMINATION

Ministers, the Chief Commissioner of Police and
senior government officials were each asked dur-
ing Yoorrook’s hearings what their definition or view
of self-determination was. While many focused on
greater control in the design and delivery of ser-
vices,¢ some took a broader view and recognised that
self-determination is not about handing the problem
over to First Peoples at the service delivery level.
The Attorney-General acknowledged,

self-determination for Aboriginal people
must be led, determined and defined by
Aboriginal people. But what | do know is
that it is not just handing over everything to
Aboriginal people and saying, you fix it. It
requires meaningful partnership with gov-
ernment to ensure that self-determination
principles can be respected, enacted and
have meaningful effect for Victoria.5”



Child Protection and Family Services

The Minister for Child Protection and Family Services
recognised that government has a role to play:

Self-determination is obviously a human
right. It’s not for government to define
self-determination in that sense, but it’s
certainly for government to enable it.58

The Minister for Corrections, Youth Justice and Victim
Support recognised that self-determination requires
a transfer of power:

| feel as though self-determination is about
Aboriginal people ... making decisions
about matters that affect them. That simple.
So ... it is not about consultation. That’s part
of it, but it’s really about decision-making
power, and that’s a fundamental right of our
Indigenous people, the Aboriginal people ...
| think there is a great investment in pro-
grams run by ACCOs but there’s a lot more
that needs to be done ... | haven’t seen a
transfer of power.5°

How the Victorian Government
has promoted First Peoples’ self-
determination to date

The Minister for Treaty and First Peoples acknowl-
edged in her testimony to Yoorrook:

Under international law, self-determination is
an inalienable right of First Nations peoples.
The Victorian Government is committed to
self-determination as a foundational and
guiding principle ...

For most of Victoria’s history, First Peoples
have been denied the opportunity to make
decisions for themselves. First Peoples’
fundamental right to self-determination —
as enshrined in the United Nations Decla-
rations of the Rights of Indigenous Peoples
(UNDRIP) — should never have been vio-
lated. Justice in Victoria must mean a com-
mitment to self-determination — supporting
the transfer of relevant decision-making
power from the State to First Peoples. That
is why, in 2016, the Victorian Government
committed to pursuing treaty.®°

She further stated:

The Government is committed to the transi-
tion of relevant decision-making control, to
First Peoples. The Government recognises
that we have only begun this transition of
power in some areas and there is a long way
to go before self-determination has been
genuinely achieved.®

The Victorian Government states that it has been
committed to self-determination as the primary driver
in First Peoples policy since 2015.2 This is expressed
through the inclusion of self-determination in the Vic-
torian Aboriginal Affairs Framework 2018—-23 (VAAF),
and the subsequent development of the Victorian
Government Self Determination Reform Framework
in 2019. The Self Determination Reform Framework
is intended to guide public service action to enable
self-determination in line with government’s commit-
ments in the VAAF. It also provides an architecture
for reporting on this action’.8® There are also policies
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that sit underneath the VAAF and the Framework at
a departmental and agency level.

In 2018, the Advancing the Treaty Process with Victo-
rians Act (Treaty Act) passed the Victorian Parliament.
It was the first of its kind in Australia and committed
the government to treaty.®*

In 2019, a statewide election established FPAV to rep-
resent Traditional Owners of Country and Aboriginal
and Torres Strait Islander peoples in Victoria. FPAV
members are elected by communities in particular
regions, or are representatives appointed by Tradi-
tional Owner groups with formal recognition under
legislation.®®

Since its establishment, FPAV has been negotiating
critical elements of the treaty process as well as
undertaking consultations with First Peoples to inform
treaty negotiations.®®

During 2022 FPAV and the Victorian Government
reached agreement on three pillars for future treaty
negotiations:

e Treaty Negotiation Framework: sets the ground
rules to negotiate treaty, including a statewide
treaty and Traditional Owner treaties

e Treaty Authority: an independent umpire to
facilitate and oversee negotiations®”

e Self-Determination Fund: a First Peoples
controlled fund to support First Peoples to
negotiate ‘on a level playing field with the State
and build capacity, wealth and prosperity for
future generations’.6®

The 2023-24 State Budget allocated $138.2 million
over four years to progress treaty.®® It is intended that
negotiations for a statewide treaty will commence
later in 2023 with FPAV as the representative body,
following the completion of the Assembly’s election
in June.”® In addition to the statewide treaty that will
cover statewide matters, the treaty process contem-
plates the possibility of earlier interim agreements and
Traditional Owner treaties which reflect the specific
aspirations and priorities of the diverse Traditional
Owner groups in Victoria.”
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PORTFOLIO INITIATIVES

Against this background, there have also been pro-
gressive steps taken at an issue or portfolio level. As
discussed throughout this report, two main agree-
ments have been established to progress program
and policy reforms relating to the child protection and
criminal justice systems. These are the Aboriginal
Justice Agreements (AJA), now in its fourth iteration
called Burra Lotjpa Dunguludja,”> and Wungurilwil
Gapgapduir: Aboriginal Children and Families Agree-
ment.”® Each have governance arrangements — the
Aboriginal Justice Forum (and within that the Abo-
riginal Justice Caucus) and the Aboriginal Children’s
Forum.

Aboriginal Justice Caucus

The Aboriginal Justice Caucus has worked in partner-
ship with successive governments for more than 22
years, with the aim of preventing the imprisonment of
First Peoples and deaths in custody, and improving
the lives of First Peoples, families and communities
across Victoria.” The achievements of the Aboriginal
Justice Caucus are important, not only in terms of
advocacy, programs and initiatives, but also in the
work they have done to progress reforms in criminal
justice institutions. This includes Wirkara Kulpa, the
Aboriginal Youth Justice Strategy 2022—2032,75 and
their work with Professor Larissa Behrendt and the
Jumbunna Institute for Indigenous Education and
Research team to examine Aboriginal self-determi-
nation in the criminal legal system.”®

As noted in their submission, ‘with each subsequent
phase of the Agreement, the role of the Aboriginal
Justice Caucus has evolved, and resources provided
for Aboriginal organisations to deliver programs and
services have grown, but government have retained
ultimate decision-making authority’.””

The AJA’s wide-reaching impacts, along with
its strong partnerships, are a great strength.
However, in the pursuit of true self-deter-
mination, there are significant limitations to
this partnership approach where ultimate
authority remains with the State.”®



Argiri Alisandratos, Acting Associate Secretary,
Department of Families, Fairness and Housing

Aboriginal Children’s Forum

The Aboriginal Children’s Forum provides important
governance for the Wungurilwil Gapgapduir but, like
the Aboriginal Justice Forum, is a place of partnership
rather than self-determining authority. This issue is
discussed further in the Chapter 3: Accountability,
capability, and compliance with cultural and human
rights obligations.

It is important to note that government has, over the
last decade or more, embarked on several reforms
to respond to the continued removal of First Peoples
children. However, as acknowledged by Acting Asso-
ciate Secretary of DFFH Argiri Alisandratos:

While these reforms have been guided by
consultation, co-design and strong partner-
ships with First Peoples leaders, caucuses
of strategic governance forums and ACCOs,
| recognise that they are unlikely to achieve
the outcomes we are seeking without a
self-determined approach led by First
Peoples. It is evident, within the current
social and cultural context, that reform
approaches need to be bold and focused
more on system transformation through
self-determination and Treaty and less on
incremental change to the existing system.8®

A key deliverable under Wungurilwil Gapgapduir is
the commitment to have all Aboriginal children in
out of home care under the care of an ACCO by July
2021.8" In addition to transitions through contracted
case management, a key vehicle for this has been

Aboriginal Community-Controlled
Justice System

W ‘The [Aboriginal Justice Caucus (AJC)]

worked with Professor Larissa
%f Behrendt and the Jumbunna Institute

for Indigenous Education and
Research (JIIER) team to examine Aboriginal
self-determination in the context of the Victorian
criminal legal system. The AJC’s aspiration for
self-determination is an Aboriginal Communi-
ty-Controlled Justice System (ACCJS), designed
by the Aboriginal Community for the Aboriginal
Community. An Aboriginal Community-Controlled
Justice System must be based upon Aboriginal
conceptions of justice. In accordance with Aborigi-
nal approaches to wrongdoing, restorative and
therapeutic approaches, cultural, spiritual and
physical healing, and strengthening culture and
community are central elements. An Aboriginal
Community-Controlled Justice System requires
that the Aboriginal Community:

e Determine the priorities and goals for the
system

e Set the policy agenda as it applies to Aborigi-
nal people’s interaction with the system

e Develop the legislative agenda, including
drafting legislation

e Determine the Aboriginal justice budget and
allocate resources

e Set benchmarks against which service
providers would be held accountable

e Establish justice institutions to exercise
self-determination’.”®

the establishment of a category of ACCOs authorised
by the Secretary of DFFH to perform this function.
This is called Aboriginal Children in Aboriginal Care
initiative (ACAC).82

The law is being amended to also enable ACAC to
undertake investigations of child protection reports.
This change is contained in the Children and Health
Legislation Amendment (Statement of Recognition,
Aboriginal Self-Determination and Other Matters) Bill
2023 that recently passed the parliament but at the
time of writing this report was yet to be proclaimed.8?
This transfer of functions has been welcomed by
ACAC providers; however, others have concerns.84
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These are discussed further in Chapter 7 (Out of home
care). Regardless of views on that issue, Yoorrook
notes that this transfer of responsibilities does not
amount to a fully self-determined child protection
system.

The Bill also inserted important statements into the
Children, Youth and Families Act 2005 (Vic) (the
CYFA) which recognise the role the child protection
system has played in the dispossession, colonisation
and assimilation of Aboriginal people, and ongoing
systemic racism in the system.8 Yoorrook welcomes
this change, noting its important symbolism, however
these recognition statements do not give rise to any
legal rights.8®

Importantly, the Bill also amends the CYFA to state
that ‘Parliament acknowledges Victoria’s treaty pro-
cess and the aspiration of Aboriginal people to achieve
increased autonomy, Aboriginal decision-making and
control of planning, funding and administration of
services for Aboriginal children and families, including
through self-determined Aboriginal representative
bodies established through treaty’.8”

While this is welcome, Yoorrook notes that the legisla-
tion refers to ‘services’ rather than to transformation of
the system as a whole, which is the stated aspiration
of First Peoples.88

An Aboriginal child protection system, that’s

a destination, that’s where we would like to
get t0.8°
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The way forward

Treaty is about putting First Peoples in the
driver’s seat. It is about empowering First
Peoples to reimagine and re-shape systems
with which our people interact. Treaty is

the means by which First Peoples will give
effect to self-determination — First Peoples’
voices deciding First Peoples’ issues. Treaty
can deliver the freedom and power for First
Peoples to make the decisions about our
Communities, our culture and our Country.®°

As the rest of this report makes clear, the child pro-
tection and criminal justice systems are failing First
Peoples in Victoria. Antoinette Braybrook, CEO of
Djirra, sums it up: ‘there are no happy endings here
for Aboriginal women and their children when it comes
to child protection and criminal justice. The odds are
stacked up against us’.®’

Even with the urgent actions recommended by Yoor-
rook that can and must occur, both the criminal justice
and child protection systems cannot work properly
for First Peoples until they are fully self-determining.
As Aunty Geraldine Atkinson told Yoorrook, ‘while
changes to these systems are necessary and long
overdue — the most significant changes will be to the
ways that First Peoples make decisions in this State.”®?

Yoorrook agrees that it is not for government to decide
what self-determination is, but to enable it. In its sub-
mission to Yoorrook, government acknowledged that
the principle and process of enabling self-determi-
nation to achieve enduring change involves more
than consulting and partnering with First Peoples
on policies and programs that affect their lives.%
However during hearings, in evidence from govern-
ment witnesses there remained a strong focus on
Aboriginal-led service delivery or transfer of func-
tions from departments. Yoorrook reiterates, this is
only a step towards self-determination. It is not the
destination. Self-determination requires the transfer
of decision-making authority, power and resources
to First Peoples communities.

The transformation needed in the child protection
and criminal justice systems must be founded on
the fundamental right of the self-determination of



First Peoples as peoples. Without that, government
plans, strategies and programs will continue to fail.

This transformation can only be achieved by acknowl-
edging that the current systems are broken and are
failing First Peoples and all Victorians. It can also only
be achieved by transferring power to First Peoples
to enable fully self-determined systems. It must also
be based on the equal enjoyment by First Peoples in
Victoria of all human rights — civil and political rights;
economic, social and cultural rights; individual and
collective rights; cultural and environmental rights;
in Victoria, the rights in the Charter; and other rights.

Self-determination is not the tokenistic transfer of
inadequate resources and limited authority within
a failing system. Self-determination means giving
First Peoples people genuine power, resources and
authority over the issues that affect their lives so that
they can create the systems to support their families
and communities to thrive.

The negotiation of treaties in Victoria is an opportunity
to achieve this, by shifting the child protection and
criminal justice systems as they relate to First Peoples
to self-determining systems.®* Transferring or creating
decision making power so that these systems become
self-determining includes decisions about system
design; revenue raising and resource allocation; pow-
ers of, and appointments to bodies and institutions
including accountability and oversight bodies so that
these are First Peoples led. In child protection it will
require a fundamental rethink and transformation of
processes and parties involved in child protection
reporting, referral and decision-making. In the criminal
justice system, it could include system features such
as cautioning and diversion, pre-sentence decisions
such as bail and supervision of community-based
sentences. These are all matters for First Peoples
to negotiate through treaty.

In the meantime, urgent reforms have clearly been
identified by First Peoples during Yoorrook’s and
many other inquiries.

Treaty negotiations are set to commence shortly. The
treaty process also contemplates the possibility of
earlier interim agreements at both the statewide and
local Traditional Owner level. Yoorrook encourages
the full flexibility of the treaty process to be applied

to deliver on what First Peoples have long fought
for in child protection and criminal justice — full
self-determination.

In progressing towards treaty, there may be different
approaches in the child protection system and the
criminal justice system, for example having standalone
child protection legislation for First Peoples children.
It may be that First Peoples negotiate responsibility
for controlling parts of the criminal justice system but
not others. These are all matters for First Peoples to
determine and negotiate through the treaty process.

Given the evidence that follows in this report high-
lighting the systemic racism and ongoing injustices
that permeate these two systems, the time to act is
now. m
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RECOMMENDATIONS

1. The Victorian Government must:

a) transfer decision-making power, authority, control and resources to First
Peoples, giving full effect to self-determination in the Victorian child protection
system. Transferring or creating decision making power includes but is not
limited to:

i. system design

ii. obtaining and allocating resources

iii. powers of, and appointments to bodies or institutions, and

iv. accountability and oversight functions including new First Peoples led bodies,
oversight processes or complaints pathways

negotiate this through the Treaty process including through potential interim
agreements

in doing so, go beyond the transfer of existing powers and functions under the
Children, Youth and Families Act 2005 (Vic), which will require new, dedicated
legislation, developed by First Peoples, for the safety, wellbeing and protection
of First Peoples children and young people, and

recognising the urgent need for immediate reform and without delay, take

all necessary steps to begin and diligently progress the establishment of a
dedicated child protection system for First Peoples children and young people
supported by stand-alone legislation based on the right of First Peoples to self-
determination and underpinned by human and cultural rights to be developed by
the First Peoples’ Assembly of Victoria which must be sufficiently resourced by
government for this purpose.

2. The Victorian Government must give full effect to the right of First Peoples to
self-determination in the Victorian criminal justice system as it relates to First
Peoples. This includes negotiating through the Treaty process, including
through potential interim agreements, the transfer of decision-making power,
authority, control and resources in that system to First Peoples. Transferring
or creating decision making power includes but is not limited to:

a) system design
b) obtaining and allocating resources
c) powers of, and appointments to bodies or institutions, and

d) accountability and oversight functions including new First Peoples led oversight
processes or complaints pathways.
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@ ACCO

INTABILITY, CAPABILITY, AND

COMPLIANGE WITH HUMAN AND
CULTURAL RIGHTS OBLIGATIONS

Introduction

This chapter draws together consistent themes in evi-
dence to Yoorrook that span both the child protection
and criminal justice systems, and in many cases the
whole of the Victorian Government. It examines three
areas that must be urgently addressed if government
is to make good on its stated policy commitments to
First Peoples and to enable self-determination:

accountability and transparency

cultural competence and responsivity
compliance with cultural and human rights
obligations.

These areas lie at the heart of the cultural, prac-
tice and institutional changes that must be made
to the child protection and criminal justice systems
to address the systemic racism and policy failures
Yoorrook has identified throughout this report. All three
must be prioritised across government if Victoria is to
end the shocking over-representation of First Peoples
in child protection and criminal justice systems. They
are the foundations upon which Yoorrook’s other
urgent recommendations rest.

None of this should be controversial. These are all
principles to which multiple government witnesses,
including departmental Secretaries have committed.!
They are features of good government and sound
public policy. They are the basics.
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What Yoorrook heard

There must be accountability for
government policies and programs

Within the child protection and criminal justice systems
power is exercised over First Peoples’ lives through
the policies and programs designed and delivered by
the entities that form these systems. Yet, a consistent
theme throughout evidence to Yoorrook was a lack of
accountability by those responsible for these policies
and programs. This includes a ‘widening disconnect’
between key policies and the progress needed to
achieve real change.?

The Victorian Government’s overarching framework
for working with Aboriginal Victorians, organisations
and the wider community is the Victorian Aboriginal
Affairs Framework 2018-23 (VAAF). The VAAF states:
‘The goals, objectives, measures and self-determina-
tion guiding principles and actions within the VAAF set
a clear direction for how government will ‘Plan’, ‘Act’,’
Measure’ and ‘Evaluate’ to progress change across
government, address inequity and deliver stronger
outcomes for and with Aboriginal Victorians’.3

The VAAF includes 111 measures across six domains,
each with objectives and goals.# As a whole-of-Vic-
torian-Government framework, each department is
responsible for, and must report on its actions in the
VAAF every year. These are contained in an annual
report which is tabled in parliament and includes a
data dashboard.5

The Victorian Government specifically included a
commitment in the VAAF to establish an Aboriginal-led
evaluation and review mechanism to track progress
against the framework.® Public consultation on this
took place and a community engagement report was
published in 2019.” Further community consultation
on a potential model for the mechanism was promised



for 2020, once it became clear how this accountability
mechanism would intersect with the First Peoples’
Assembly of Victoria. Yet in 2023, the final year of
this framework, this evaluation and review mechanism
has still not been established.

This matters. One of the stated benefits of the VAAF is
that it is a whole-of-Victorian-Government framework,
with all departments responsible for their relevant
objectives and the Department of Premier and Cabinet
playing a coordination role. Without evaluation and
review, the risks of fragmented accountability rise
dramatically.® In simple terms, if everyone is respon-
sible but no one is held to account, then it is likely
that no agency or department will be accountable.

Yoorrook was disturbed to hear in evidence that other
major policy frameworks relating to First Peoples have
also not been subject to any monitoring or evaluation,
despite stated commitments to do so. Government
representatives admitted that despite some of these
strategies being more than half-way through delivery,
the evaluation process had not yet been designed,
let alone implemented. For example, five years into
the 10-year strategy, Balit Murrup: Aboriginal social
emotional wellbeing framework 2017-2027, there had
only been ‘ad hoc monitoring of parts of it’. Katherine
Whetton, Deputy Secretary of Mental Health and Well-
being, Department of Health, stated in her evidence:

We are going to own it on behalf of the
department, we have not undertaken good
evaluation and monitoring.®

In other examples, outcomes have been set at a high
level, without specific measures to gauge progress.
For example, the Aboriginal Youth Justice Strategy,
Wirkara Kulpa (2022-2032), commits to monitoring
under the Burra Lotjpa Dunguludja (Victorian Abo-
riginal Justice Agreement: Phase 4) Monitoring and
Evaluation Framework.'® This is welcome, but there
were no specific, data-based KPIs set in the strategy
and a governance structure was only approved in
June 2023. This effectively means that no monitoring
or evaluation of this strategy has been implemented
to date."

- . W, “a = -
Katherine Whetton, Deputy Secretary, Mental Health
and Wellbeing, Department of Health

An action under Burra Lotjpa Dunguludja is estab-
lishing Aboriginal governance structures to ensure
initiatives are evaluated against criteria that reflect
Aboriginal values and measures of success. This is
currently reported as being ‘in progress’.'?

Problems also exist at a program level. As the govern-
ment noted in its submission to Yoorrook, ‘the State
Budget does not include a mechanism for Aboriginal
community decision making on budget priorities and
outcomes, and it is difficult to track First People’s fund-
ing over multiple years’.™® Yoorrook is also concerned
that there is very little outcome measurement of pro-
grams ostensibly developed by non-First Peoples
organisations or government departments to address
the well-documented failures of the child protection or
criminal justice systems to operate justly for First Peo-
ples. At the same time Aboriginal-led organisations
have significant reporting requirements, especially
when trying to piece together small amounts of funding
or short-term funding to deliver their services. State
witnesses also recognised the need to shift the focus
of measurement to real outcomes.™

e FOCUS ON CHILD PROTECTION AND CRIMINAL JUSTICE SYSTEMS 93



This lack of follow up for program efficacy raises
doubt about the commitment of government to the
outcomes that these strategies are meant to deliver.
It also creates a barrier for programs that have been
given one-off or fixed funding to become ongoing if
they are not given an opportunity to prove their worth
for further investment.'

Yoorrook notes that the Victorian Auditor-General’s
Office (VAGO) conducts performance audits of state
and local government agencies and can also review
non-government agencies that receive government
funding. While many of VAGO’s audits have been
powerful in their examination of the child protection
and criminal justice system and have assisted Yoor-
rook’s inquiry, only three of VAGO’s reports since
1955 have focused specifically on Aboriginal affairs.'®

Some organisations, such as the Victorian Aboriginal
Community Controlled Health Organisation (VAC-
CHO), have called for an independent Aboriginal
Affairs Commission ‘to evaluate services that should
be delivering outcomes for Aboriginal and Torres
Strait Islander people’. This body would report to
Victoria’s Parliament and the First Peoples’ Assem-
bly.'” Yoorrook understands that VACCHO and the
Lowitja Institute have been working to further develop
this proposal.

Yoorrook is greatly concerned at the systemic failure
to consistently implement standard accountability
and measurement practices. Lack of evaluation limits
capacity to deliver benefits for First Peoples in Victoria.
The lack of monitoring limits the accountability of
those responsible for the delivery and outcomes of
the programs. The lack of measurement of progress
limits the likelihood of improvements for First Peoples.

Yoorrook notes that government has entered into
partnerships with key First Peoples organisations

under major agreements — Wungurilwil Gapgapduir:

Aboriginal Children and Families Agreement® and
Burra Lotjpa Dunguludja. The Aboriginal Children’s
Forum' and the Aboriginal Justice Forum (which
includes the Aboriginal Justice Caucus) have been
designated as the bodies responsible for holding the
government to account for First Peoples policy and
programs under those agreements.?°
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Both forums receive data reports from multiple agen-
cies, but do not control how it is presented or own that
data under Indigenous Data Sovereignty principles.?!
As noted by Adam Reilly, Executive Director, Wimmera
South Region, Department of Families, Fairness and
Housing (DFFH):

| think, for me, the biggest challenge around
our data and it’s one of the strongest criti-
cisms | receive from community is that when
you own the data you own the narrative. And
for me, what we are missing and we could
really benefit from is external oversight of
our data and practice, where that data is
tested.??

These two bodies have done, and continue to do,
critically important work. Both play an important role
in pursuing greater justice for First Peoples in the child
protection and criminal justice systems.2® However,
critically, neither forum holds any formal authority to
act on failures of policy or its implementation once
identified. Some members of these forums were
highly critical of government’s engagement in these
processes. In relation to mechanisms established to
provide accountability:

| would say that [Aboriginal Children’s
Forum] had the best of intentions of when

it was set up for ... | would suggest that the
last four, we have been spoken to, and there
was no interactive.

Completely run by the department and,
you know, attended by Ministers but in a
tokenistic way. So, you know, effectively,
Minister such and such is here for 15
minutes, that’s all we have got, off they go,
they walk around, smile and tap you on the
hand and go nice to meet you.2*

The Aboriginal Children’s Forum and the Aboriginal
Justice Caucus are consulted® but do not have suf-
ficient power to bring government to account when
it is going down a path that harms First Peoples. A
clear example of this is the Victorian Government’s
decision to proceed with punitive changes to Victoria’s
bail laws despite repeated advice from the Aboriginal
Justice Caucus against this course. These changes,



as predicted, led to staggering growth in the impris-
onment of First Peoples on remand.?®

Yoorrook proposes the urgent development and
implementation of a First Peoples-led mechanism
to strengthen performance evaluation and account-
ability that could operate across existing policies and
programs as work progresses on treaty. Yoorrook
does not specify which body should hold that function,
noting the work of the Lowitja Institute and VACCHO
over recent months, and the critical accountability
role the First Peoples’ Assembly of Victoria will play
in negotiating this through treaty.

Cultural and human rights
capability must improve

How do we expect someone who has
done half a day of training to be culturally
competent??®

Yoorrook found, and government agreed, that sys-
temic racism exists within institutions in the child
protection and criminal justice system.?® This man-
ifests through the content of laws and policies and
their administration. It also manifests in the attitudes
and behaviours of people working in these systems.
None of the institutions that Yoorrook examined in this
inquiry were immune from systemic racism.

Leaders within these institutions are failing to ensure
their staff understand the truth about systemic injus-
tices that First Peoples have endured since invasion
and continue to endure. Without that understanding
they cannot work effectively or fairly with First Peoples.

This plays out in the violations of cultural and human
rights of First Peoples that are documented through-
out this report. These include breaches of rights to
culture, equality before the law, freedom from cruel
and degrading treatment, rights to family and privacy
(which includes the right to have, express and develop
Aboriginal identity) and protecting the best interests
of the child.3°

Human and cultural rights must be respected and
implemented as part of forming and deepening rela-
tionships with First Peoples. These relationships must
be based on equality of dignity and common humanity

W ‘The Treaty Negotiation Framework

includes funding and revenue raising
%( as potential subject matters for Treaty

negotiations, and offers the potential,
over time to transfer the Victorian Government’s
spending on First Peoples to a representative
decision-making body. An ongoing representative
body could lead reforms to improve budget
outcomes for First Peoples — working with ACCOs
to determine funding priorities and linking budget
reporting measures to Aboriginal-led outcomes
measures’.?”

and on recognising the distinct cultural position of First
Peoples. This way of thinking and of understanding
the relationship between First Peoples and other
Victorians must be brought into the architecture of the
child protection and criminal justice systems — into
relations between First Peoples and those systems.
First Peoples must be involved in meaningful ways
that give effect to their profound cultural knowledge
and responsibilities and to the right of First Peoples
to self-determination. Child protection practitioners,
police, judicial officers, court staff and all who work
in prisons and youth justice must become culturally
competent in relation to First Peoples history and
their contemporary challenges.

Cultural competence and responsivity have a human
rights and cultural rights dimension as well as an
administrative dimension. The State of Victoria is
responsible for ensuring that the human and cultural
rights of individuals in the Charter of Human Rights
and Responsibilities Act 2006 (Vic) (the Charter) are
observed.®! The State of Victoria is therefore respon-
sible for ensuring that its workforce, procedures and
administrative processes are fit for this purpose. To
be appropriately valued and applied, these human
and cultural rights must be adequately understood by
all officials administering the system. Yoorrook is not
satisfied that these requirements are currently met.
Nor is Yoorrook satisfied that the necessary training,
procedures and protocols are in place to do so.

Cultural awareness and capability must be a first
order issue for organisational leaders. This must
be subject to rigorous evaluation.®? Yet too often
Yoorrook heard of short programs (some of less than
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three hours), opt-in training rather than mandatory
training, and content that was not always developed
and delivered by First Peoples.® In some cases, First
Peoples staff were called on (on a ‘voluntary’ basis)
to talk about their life experiences, which itself can
be a culturally unsafe practice when it adds to the
cultural load of First Peoples.?* Disturbingly, Yoorrook
found that police recruit cultural competency training
contained racial stereotypes that were offensive and
dangerous.?5

While there were some examples of long-term, immer-
sive learning that helped to build relationships with
First Peoples communities, Elders and Respected
Persons, and of some micro-certificate learning
opportunities at a master’s level,3¢ these were the
exception rather than the norm. This is a lost oppor-
tunity that places First Peoples at risk of unfair and
discriminatory decision-making by public officials. It
also denies staff the chance to learn at a deep level the
truth about invasion, dispossession, deprivation and
ongoing racism that First Peoples have endured with
strength and resilience. Without this understanding,
child protection practitioners and those working in in
the criminal justice system are unlikely to recognise
and resist the ingrained racism that still permeates
the systems they work in.

Child protection staff, police officers, prison officers,
youth justice staff and judicial officers have enormous
power over First Peoples’ lives. They must exert that
power fairly and without discrimination. That will not
happen if they have not developed the capability to
do so.
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The Charter of Human Rights
must be strengthened

First Peoples’ individual human and cultural rights
have not been respected in Victoria’s child protection
and criminal justice systems, and systemic racism
and discrimination persists. There is evidence that
a culture of impunity and indifference exists in these
systems including among police, in prisons and in child
protection administration. This must be addressed.

One important way to do that is to place more power
in the hands of those whose rights are being violated,
by strengthening the Charter.

WHAT ARE HUMAN RIGHTS?

Human rights aim to ensure that every person can
live a decent, dignified life. Respect for human rights
helps to keep societies fair and just. Human rights
include civil and political rights like the right to life,
to vote, to freedom of movement and to freedom of
religion; economic and social rights like to the rights
to health, housing and education; and cultural rights
including the rights of First Peoples and others to
enjoy their culture and use their own language.

The Australian Government, like most governments
around the world, has promised to comply with the
human rights rules set out in a number of important
international treaties. These treaties do not automati-
cally become part of Australia’s domestic law. Australia
also has endorsed the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP) which
sets out collective and individual rights that belong
to Indigenous Peoples.?” UNDRIP is a resolution
of the United Nations General Assembly and is not
enforceable under Australian domestic law.

UNDRIP contains a catalogue of the human and cul-
tural rights of Indigenous Peoples which are derived
from legally binding international human rights treaties,
including the International Covenant on Civil and Polit-
ical Rights (ICCPR) and the International Covenant
on Economic, Social and Cultural Rights (ICESCR).38
UNDRIP is an authoritative bringing together of the
human and cultural rights obligations of government
with respect to Indigenous Peoples, and is regularly
referred to by domestic and international courts of
high authority. It is expressly supported by Australia
and Victoria and is listed in Yoorrook’s Letters Patent



as the first of the relevant human rights instruments
to be taken into account.®®

Australia, unlike every other Western democracy, has
no national Charter of Human Rights that comprehen-
sively protects people’s human rights in Australian law.
Further, Australia has not comprehensively protected
the rights in UNDRIP in Australian law. However, in
2006, Victoria became the first state in Australia to
create a state-based charter, which protects a number
of individual human and cultural rights in Victorian
law.4? The individual cultural rights protected by the
Charter do not constitute all the individual (and col-
lective) cultural rights protected by international law
but rather a subset of them.

REALISING INDIVIDUAL HUMAN AND CULTURAL
RIGHTS TO REALISE THE COLLECTIVE RIGHT TO
SELF-DETERMINATION

As recognised in Yoorrook’s Letters Patent, effective
protection and implementation of individual human
rights including specifically Aboriginal cultural rights
are very important purposes in themselves and
for realising the collective right of First Peoples to
self-determination. The Letters Patent recognise the
responsibility of the State of Victoria to uphold the
individual human rights in the Charter, which include
the cultural rights of First Peoples. The Letters Patent
also refer to a number of international human rights
treaties, including the ICCPR and the ICESCR. The
Letters Patent’s definition of ‘systemic injustice’ refers
to human dignity and human rights.

The collective right of peoples (including First Peoples)
to self-determination is the foundation of all individual
human and cultural rights. However, realising individ-
ual human and cultural rights is critical for realising
the collective right to self-determination. This is why
UNDRIP does not stop at the right of Indigenous
Peoples to self-determination but goes on to specify
that human and cultural rights are inseparably related
to each other. They cannot be split up. All must be
upheld, which involves both negative and positive
obligations on the part of the State.

As regards First Peoples in Victoria, the importance
of realising individual human and cultural rights of
First Peoples for realising their collective right to
self-determination can be easily demonstrated:

e First Peoples whose children are taken under
a discriminatory child protection system cannot
be fully self-determining

e First Peoples who are subject to racist
and discriminatory policing cannot be fully
self-determining

e First Peoples whose right to culture is not
understood and respected cannot be fully
self-determining

e First Peoples who are liable to very high rates
of insecure housing and homelessness cannot
be fully self-determining.

Each of these situations, and others, involve serious
violations of a number of different kinds of individual
human and cultural rights which harm the capacity
of First Peoples to realise self-determination. As the
Letters Patent recognise, individual human and cul-
tural rights violations against First Peoples are part
of the truth that must be told. How well their individual
human and cultural rights are now protected and
ensured is related to how well their collective right to
self-determination can now be fully realised.

HUMAN AND CULTURAL RIGHTS PROTECTED

BY THE CHARTER

The Charter protects 20 individual human rights drawn
from international human rights treaties. While these
human rights protect all Victorians, some have par-
ticular significance for First Peoples, and some have
particular significance for the child protection and
criminal justice systems.

The individual human rights protected by the Charter
include:

e the right to recognition, equality and
non-discrimination

e the right to be protected from cruel, inhuman
or degrading treatment

e the right not to have privacy, family or home
arbitrarily interfered with
the right to protection of families
the right of every child to have protection as
is in their best interests

e the right to culture, including distinct cultural
rights of Aboriginal peoples
the right to liberty and security

e the right to humane treatment when deprived
of liberty.
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To some extent, the Charter also provides enforceable
domestic legal protection for aspects of the rights set
out in UNDRIP, including individual cultural rights.

W The UN Permanent Forum on Indige-
nous Issues has recognised that:
?f Cultural rights are of particular rele-
vance for Indigenous Peoples given
that Indigenous Peoples are culturally distinct from
the majority societies in which they live. Cultural
rights involve protection for traditional and reli-
gious practices, languages, sacred sites, cultural
heritage, intellectual property, oral and traditional
history, etc. And, economic, social and cultural
rights are deeply rooted in the lands, territories

and resources as well as the life ways of Indige-
nous Peoples.*!

The Charter recognises, in its introduction, that:

Human rights have a special importance for the
Aboriginal people of Victoria, as descendants
of Australia’s first people, with their diverse
spiritual, social, cultural and economic relation-
ship with their traditional lands and waters.#?

Section 19(2) of the Charter protects cultural rights
‘including Aboriginal peoples’ cultural rights to enjoy
identity and culture, maintain and use language, main-
tain kinship ties and maintain their distinctive spiritual,
material and economic relationship with the land and
water and other resources’.*

HOW THE CHARTER PROTECTS INDIVIDUAL

HUMAN AND CULTURAL RIGHTS

The Charter requires public authorities, such as gov-
ernment departments and public servants, to properly
consider human rights (including the cultural rights
in section 19(2)) when making decisions, and to act
compatibly with human rights.** These obligations
apply when public authorities take actions such as
delivering services, developing policies and laws,
making decisions and managing risks and complaints.
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The definition of public authority is reasonably broad
and covers some private bodies funded by government
to undertake services on behalf of government, such
as private prisons.*® In the child protection system, it
includes public authorities such as DFFH and child
protection workers. In the criminal justice system, it
includes public authorities such as the Department
of Justice and Community Safety, Victoria Police,
police officers and prison officers.

The Charter allows government to limit or restrict
human and cultural rights if the limitations on rights
are prescribed in law, reasonable, justified, propor-
tionate, logical and balanced.*¢ The Charter also
requires courts and tribunals to interpret Victorian
laws compatibly with cultural and human rights as far
as possible consistently with their purpose.*

THE CHARTER NEEDS STRENGTHENING

AND CLARIFYING

While the Charter has delivered important benefits
in stating individual human and cultural rights in law,
and in obliging all parts of government to protect
them, it has weaknesses that limit its effectiveness
in addressing rights violations against First Peoples
and indeed all Victorians. These weaknesses par-
ticularly affect individual First Peoples because they
are especially subject to human and cultural rights
violations, as the evidence given to Yoorrook regard-
ing the child protection and criminal justice systems
amply demonstrates.

A major weakness is that it is often difficult for some-
one whose human rights are breached to take action
to stop the breach or obtain redress for the breach.
A person can complain to the Victorian Ombudsman
about the breach. The Ombudsman can investigate
and make recommendations to resolve the issue.*® But
the government does not have to follow the Ombuds-
man’s recommendations.

There is also no way for someone to take direct legal
action if a public authority fails to properly consider
their human rights in decision-making or acts incom-
patibly with their human rights. Instead, a person
must raise the Charter breach as part of another
legal action, if one is available.*® One way to do this
is to raise the Charter breach as part of a judicial
review application to seek a court order stopping
government from breaching someone’s human rights.



Unfortunately, these applications must be made in the
Victorian Supreme Court, which is time consuming,
expensive and out of reach for most people. Fur-
ther, the Charter provides that people cannot obtain
compensation if their human rights are breached.5°

People whose individual human rights are breached
should have a simple, accessible and enforceable way
of taking legal action. People should also be entitled
to compensation if their human rights are breached.

Another major weakness is that the drafting of the
Charter, and a number of court decisions interpreting
it, have introduced or revealed uncertainty in how the
Charter operates, particularly in relation to determining
when a public authority is acting compatibly with
someone’s human rights. This among other things
needs to be addressed to provide more clarity and
certainty in the Charter’s operation.

In 2015, the Victorian Government commissioned an
independent review of the Charter as the first step
in ‘upholding and strengthening’ it and ‘ensuring its
ongoing effectiveness’.5" The review made many
important recommendations to improve the Charter.
These included enabling a person who claims a public
authority has acted incompatibly with their human
rights to apply to the low cost and accessible Victorian
Civil and Administrative Tribunal for a remedy or to
rely on the Charter in any legal proceedings.5?

The review also recommended addressing uncer-
tainty in how the Charter operates. For example, it
recommended that the Charter should specify that
‘to act’ includes ‘to make a decision’ so it is clear that
it is unlawful if a public authority makes a decision
which is incompatible with human rights. Further, it
recommended that the Charter should specify that a
public authority acts compatibly with a human right
only if it does not limit that human right or limits it
only to the extent that is reasonable and justified.53

In 2016, the Victorian Government announced it sup-
ported in full or part 45 of the 52 recommendations
to ‘strengthen human rights culture in Victoria and
make the Charter more effective, accessible and
practical’.54 Despite this commitment, the government
has failed to introduce any legislation to implement
the many legislative changes recommended by the
review and agreed to by the government.

These issues matter to First Peoples, particularly
given the evidence set out in this report showing
the systemic failures to protect First Peoples’ rights
in the child protection and criminal justice systems.

Governments will be more likely to respect individ-
ual First Peoples’ human and cultural rights if First
Peoples have an accessible way to take enforceable
action to obtain a remedy if their rights are breached.
Part of this is about ensuring First Peoples have
access to legal help, so they know their rights and
can take action to protect them. Another part is fixing
the problems with the Charter set out above. Giving
people an accessible and enforceable way to protect
their rights will help prevent rights breaches, as it will
focus government attention on ensuring it complies
with its obligations.

Victoria’s Charter was introduced around 17 years
ago. Changes to clarify and strengthen its operation
are well overdue. The Victorian Government can draw
on the 2015 review in implementing the necessary
changes. It should consult with the First Peoples’
Assembly of Victoria and other First Peoples organi-
sations when doing so. These changes to the Charter
will benefit First Peoples and all Victorians in the child
protection and criminal justice systems and beyond.

The intention of the recommendations in this area is to
address the compelling evidence of systemic individ-
ual human and cultural rights violations that Yoorrook
has received. The Charter needs to be strengthened
and clarified as one element of enhancing account-
ability for protecting and realising individual human
and cultural rights on a whole-of-government basis.
Itis not the intention of the recommendations to bring
the collective cultural rights of First Peoples into the
Charter nor to foreclose discussion on additional or
alternative ways to protect and realise their individual
human and cultural rights or on ways for protecting
and realising their collective human and cultural rights,
including under treaty. m
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RECOMMENDATIONS

3. To ensure State accountability for First Peoples related programs and
policies by those responsible for their development and delivery:

a) government bodies must ensure that First Peoples related programs and
policies are rigorously monitored and evaluated

b) monitoring and evaluation must be designed alongside the development of the
program or policy so that it is built into the program or policy (and commences at
the same time as implementation) with measurement focused on real outcomes

where programs or policies have existing commitments to monitoring and
evaluation, but little or no progress has been made, these must be actioned
within six months

where programs or policies do not have monitoring or evaluation included, the
inclusion of these must be actioned urgently, and

these monitoring and evaluation processes must be in accordance with
the Burra Lotjpa Dunguludja (AJA4) Monitoring and Evaluation Framework
including:

i. being consistent with First Peoples values

ii. reflecting First Peoples priorities for what is measured and how it is measured
iii. having an approved regular reporting cycle, and

iv. having a commitment to the open reporting of results.

The Victorian Government must as an urgent priority, having regard to the
right of First Peoples to self-determination, negotiate in good faith with the
First Peoples’ Assembly of Victoria:

a) the establishment of an independent and authoritative oversight and
accountability commission for the monitoring and evaluation of First Peoples
related policies and programs

b) the detailed functions and membership of the commission, and

to give the commission the necessary resources and authority to hold
responsible government ministers, departments and entities to account for
the success or failure of the programs they develop and deliver.
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5. The Victorian Government must as soon as possible significantly upscale
the capability, competence and support in relation to human rights, including
Aboriginal cultural rights, of all persons appointed to work or working in:

a) the child protection system
b) the corrections system, including prisons

c) the youth justice system, including youth detention and like facilities and the bail
system

d) the adult justice system including the bail system
e) Victoria Police, and

f) the forensic mental health system,

to ensure that they have that capability, competence and support necessary for them to
carry out their obligations under the Charter of Human Rights and Responsibilities Act
2006 (Vic) (the Charter) and other human and cultural rights laws, and in particular for
this purpose the government must:

g) review and revise all relevant policies, procedures, protocols, administrative
directions, guidelines and like documents

review all relevant training courses and programs, and

ensure that Victorian First Peoples businesses or consultants participate on a
paid basis in the review and revision of training courses and programs, and the
delivery of these, wherever possible.

Drawing on (but not confined to) the recommendations of the 2015 Review
of the Charter and its response to that review, the Victorian Government,
following a public consultation process that includes the First Peoples’
Assembly of Victoria and other First Peoples organisations, must clarify and
strengthen the Charter so that it more effectively:

a) requires public authorities to act in a way that is and make decisions that are
substantively compatible with human rights including Aboriginal cultural rights,
and

b) ensures that public authorities are held accountable for acting or making
decisions incompatibly with human rights including Aboriginal cultural rights,
including by:

i. enabling individuals to bring a legal proceeding in the Victorian Civil and Admin-
istrative Tribunal for a remedy (including compensation) against public authori-
ties who have made decisions or acted incompatibly with human rights including
Aboriginal cultural rights under the Charter, and
enabling individuals to rely upon the human rights including Aboriginal cultural
rights in the Charter in any legal proceedings, as provided (for example) in
section 40C of the Human Rights Act 2004 (ACT).
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& OVERVIEW OF THE CHILD

PROTECTION SYSTEM

On the face of it, Aboriginal children and families have never been

in better hands, better supported to thrive and be connected to their
culture. The truth, however, is this record investment is predicated on
the enforced failure of Aboriginal parents, families and communities.
This innovative and ground breaking system, created and maintained
by government, entrenches disadvantage, intergenerational poverty
and cultural genocide on Aboriginal Victorians as a condition of help
and support.! VICTORIAN ABORIGINAL CHILD CARE AGENCY

Introduction

For First Peoples in Victoria there is an unbroken
connection between their experiences with colonial
child removal practices and their experiences with
the current Victorian Child Protection system. These
traumas, historical and contemporary, continue to
impact First Peoples families and communities.

These impacts were acknowledged in evidence from
the State. Minister for Child Protection and Family
Services the Hon. Elizabeth (Lizzie) Blandthorn MLC
acknowledged:

[T]he profound impact of colonisation

and the role that governments, including
decision-makers who have held Ministerial
portfolios similar to those | now hold, have
played in historic injustices towards First
Peoples in Victoria, including the removal of
children from their families and communities
and their disconnection from Country and
culture.?

Department of Families, Fairness and Housing (DFFH)
Acting Associate Secretary Argiri Alisandratos agreed
that Victoria’s rate of removing First Peoples children
is shameful, and that the current system violates First
Peoples’ human rights.3

This chapter summarises current laws and govern-
ment policy regulating child protection, including deci-
sion-making principles specific to Aboriginal children.
It discusses the numerous previous inquiries into child
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protection and notes that, despite these inquiries, the
over-representation of Aboriginal children and young
people in the system has worsened. The chapter con-
cludes with a brief discussion of oversight of the child
protection system and the role of the Commissioner
for Aboriginal Children and Young People.

Relevant cultural and
human rights protections

International and Australian laws protect cultural and
human rights relevant to child protection. Australia
has agreed to be bound by international human rights
treaties such as the United Nations Convention on the
Rights of the Child (CRC), the International Covenant
on Civil and Political Rights (ICCPR) and the Inter-
national Covenant on Economic, Social and Cultural
Rights (ICESCR).5 Australia also has endorsed the
United Nations Declaration on the Rights of Indige-
nous Peoples (UNDRIP), which sets out collective and
individual rights that belong to Indigenous peoples.®

As set out in Chapter 3: Accountability, capability and
protection of cultural and human rights — when Aus-
tralia ratifies an international human rights treaty, the
treaty does not automatically become part of Austral-
ia’s domestic law. Australia, unlike every other Western
democracy, has no national Charter of Human Rights


https://youtu.be/4G7yMDSJWJE
https://youtu.be/4G7yMDSJWJE
https://youtu.be/4G7yMDSJWJE

that comprehensively protects people’s human rights
in Australian law.

Further, UNDRIP is a resolution of the United Nations
General Assembly and is also not enforceable under
Australian domestic law. To date, no Australian gov-
ernment at the federal, state or territory level has
established laws that comprehensively protect the
rights set out in UNDRIP.

Victoria, however, protects a range of human rights
through the Charter of Human Rights and Responsi-
bilities Act 2006 (Vic) (the Charter), discussed further
below.” Key rights from these instruments relevant
to child protection — and in particular First Peoples
children in child protection — include those set out
in Table 4-1.8

TABLE 4-1: Key human rights relevant to child protection

RIGHT PROTECTED IN

Right to life and survival and development of the child

Self-determination of peoples

Equal treatment under the law

Protection of children according to their best interests

Enjoyment of culture, to practice religion and to maintain and use

language

Right to maintain distinctive spiritual, material and economic relationship

with the land and waters and other resources

Preserve identity, including nationality, name and family relations

Right to personal identity and development

CRC (article 6)
UNDRIP (article 7)
ICCPR (article 6)
Charter (section 9)

UNDRIP (articles 3, 4 and 5)
ICCPR (article 1)
ICESCR (article1)®

CRC (article 2)

UNDRIP (article 2)
ICCPR (article 26)
Charter (section 8)

ICCPR (article 24(1))
Charter (section 17(2))
CRC (article 3)

CRC (article 30)

UNDRIP (articles 8, 11, 12, 13 and
15)

ICCPR (article 27)

Charter (sections 19(2), 14(1))

UNDRIP (article 25)
Charter (section 19(2)(d))

CRC (article 8)
UNDRIP (article 9)

ICCPR (article 17.1)
Charter (s 13 (a))

@ critoerotecTion 109



RIGHT PROTECTED IN

Maintain contact with parents and protection from forcible removal

Special protection and assistance by the state where a child cannot
stay at home

Right to education

CRC (article 9)
UNDRIP (article 7)

CRC (article 16)
ICCPR (article 17)
Charter (section 13(a))

CRC (article 18)
ICCPR (article 23(1))
Charter (section 17(1))

ICCPR (article 7)
Charter (section 9)

ICCPR (article 12)
Charter (section 12)

CRC (article 23)

UNDRIP (articles 21 and 22)

ICESCR (article 13)
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The Charter applies to aspects of the child protection
system, including:

the safety and wellbeing of children
the separation of children from their families
the promotion and maintenance of cultural
rights®

e access to services that are culturally safe
and non-discriminatory.

The Charter requires public authorities, such as
government departments and child protection work-
ers, to properly consider human rights when making
decisions and to act compatibly with human rights."
These obligations apply when public authorities deliver
services, develop policies and laws, make decisions
and manage risks and complaints.'?

The Charter allows government to limit or restrict
human and cultural rights but requires that any limita-
tions on rights be reasonable, justified, proportionate,
logical and balanced.®

The Charter also requires courts and tribunals to
interpret Victorian laws compatibly with cultural and
human rights as far as possible consistently with their
purpose.™ Human rights apply in child protection
proceedings in the Children’s Court of Victoria.'

There are limited avenues for redress of breaches
of Charter rights in Victoria. One option is to request
that the Ombudsman investigate a breach of human
rights.’® The Ombudsman can resolve complaints
informally and make recommendations to public
authorities to address problems and promote human
rights.

Individuals can also bring a claim to a court or tribunal
that a public authority has failed to properly consider
their human rights in decision-making or acted incom-
patibly with their human rights. However, the Charter
does not have a ‘standalone’ cause of action.'” This
means that any Charter claim must be accompanied
by a non-Charter claim of unlawfulness (although
the non-Charter claim is not required to succeed for
the Charter claim to succeed). Non-Charter claims
include a judicial review application to the Supreme
Court, a tort claim in the County Court or discrimi-
nation claim in the Victorian Civil and Administrative
Tribunal. Any relief or remedy must arise from the
non-Charter cause of action (noting that the Charter
bars any award of damages for breaches of human
rights). This is discussed further in Chapter 3, where
Yoorrook makes recommendations to strengthen the
Charter in child protection, the criminal justice system,
and all areas of government.
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Laws governing child protection

The Children, Youth and Families Act 2005 (Vic) (the
CYFA) governs child protection in Victoria. It incor-
porates many of the rights and principles recognised
by the CRC and protected by the Charter. A number
of the cultural rights outlined in UNDRIP are also
reflected in the Act.'® The CYFA is complemented by
the Child Wellbeing and Safety Act 2005 (Vic), which
provides foundational principles for the development
and delivery of child and family services across all
service systems in Victoria, including child protection.

The CYFA outlines the types of decisions the State
can make about children, who can make them, and
how they should be made. It also sets out the three
key principles that DFFH, the Children’s Court and
relevant community services must consider for these
decisions. These principles are described in Table
4-2 below.

The CYFA also includes other requirements specific
to Aboriginal children to safeguard their rights. These

TABLE 4-2: Three key principles in child protection legislation and policy

ABORIGINAL CHILD
PLACEMENT PRINCIPLE

BEST INTERESTS

The best interests of the child
must always be paramount.

When determining whether
a decision or action is in the
best interests of the child, the

following needs must always be - fair and transparent

considered: » collaborative

- to protect the child from harm " empowering

DECISION-MAKING

These principles apply to deci-
sion-making by DFFH, community
services and secure welfare ser-
vices and require that decision-mak-
ing processes are:

(ACPP)'?

The ACPP is an extension of the
best interest principle applicable
to Aboriginal children. It priori-
tises and specifies the criteria
for the placement of Aboriginal
children in out of home care.??
This is discussed further in the
table below.

« assist children, young people and

+ to protect the rights of the child
+ to promote the development of
the child.

When determining what decision
to make or action to take in the
best interests of an Aboriginal
child, the need to protect and
promote their Aboriginal cultural
and spiritual identity as well as,
wherever possible, to maintain
or build their connection to
family and community must be
considered.

There are additional specific
considerations designed to
promote support for families,
stability and cultural identity and
connectedness.?°

families to participate in a mean-
ingful way

» promote Aboriginal self-manage-
ment and self-determination.?
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requirements and how to implement them are set
out in the Child Protection Manual.?® As shown in
this report, Yoorrook has heard many of these legal
requirements are not consistently met. These are
summarised in Table 4-3 below.

The CYFA is being amended by the Children and
Health Legislation Amendment (Statement of Recogni-
tion, Aboriginal Self-Determination and Other Matters)
Bill 2023 (Vic) (Statement of Recognition Bill).2° While
the Bill has passed the parliament, the Act has not
yet been proclaimed. Importantly, the Bill provides

recognition of Aboriginal people as the First Nations
people of Australia. It also inserts into the CYFA an
acknowledgement by parliament of the role the child
protection system has played in the dispossession,
colonisation and assimilation of Aboriginal people,
as well as the forced removal of Aboriginal children
in an effort to extinguish their identity and culture.
It also recognises ongoing systemic racism and its
connection to the over-representation of Aboriginal
children in the child protection system.®

TABLE 4-3: Additional CYFA requirements specific to Aboriginal children

PROVISION(S) PURPOSE
Aboriginal Child
Placement
Principle
Sections 13, 14

If, after consultation with the relevant Aboriginal agency
(see ACSASS below) the first option is not possible or
feasible, the child may be placed with members of their

When an Aboriginal child is placed in out of home

care, their placement must be prioritised with extended
Aboriginal family or relatives and where this is not possi-
ble, other extended family or relatives.

STATE COMPLIANCE

On 30 June 2021, only

41.2 per cent of Aboriginal
children in out of home care
were living with Aboriginal
relatives or kin (39.6 per
cent) or other Aboriginal
carers (1.6 per cent).?*

own Aboriginal community or members of a different

Aboriginal community.

Placement with a non-Aboriginal family in close proximity
to the child’s natural family is the last resort.

When an Aboriginal child is placed away from Aboriginal
family or community, arrangements must be made to
ensure their continuing contact with their own Aboriginal

family, community and culture.

Aboriginal An AFLDM meeting is convened by DFFH and an
Family Led Aboriginal convenor and where possible, attended by the
Decision-Making child, parents and members of extended family and/or
(AFLDM) community. At an AFLDM meeting, decisions are made

Section 12(1)(b)
relation to an Aboriginal child

Consultation
with Aboriginal
Child Specialist
Advice and
Support Service
(ACSASS).
Section 12(1)(c)

and the ACPP must be applied.

about.?6

In making a decision to place an Aboriginal child in out of
home care, an Aboriginal agency must first be consulted

ACSASS is the relevant Aboriginal agency. The ACSASS
program manual provides a list of 33 ‘significant deci-
sions’ which at a minimum ACSASS must be consulted

In 2021-22, only 24 per
cent of Aboriginal children
in out of home care had an
AFLDM meeting.2®

concerning placement or other significant decisions in

In 2021-22, ACSASS

was consulted during the
‘investigation stage’ in 63
per cent of cases and con-
sulted for only 21 per cent
of children in permanent
care.?’
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PROVISION(S) PURPOSE
Cultural plans
Sections 166(3)
(b), 176

All Aboriginal children in out of home care who are subject
to a Children’s Court order are required to have a case
plan that has an attached cultural plan. All cultural plans
for Aboriginal children must aim to maintain and develop
the child’s Aboriginal identity and encourage the child’s

STATE COMPLIANCE

As at the end of March
2023, only 67 per cent of
Aboriginal children in care
for over 19 weeks had a
cultural plan.?®

connection to their Aboriginal community and culture. The
cultural plan must address the specific needs of the child,
expected time in out of home care, whether they are with
family, community or with non-Aboriginal carers, and how
connected they are to their Aboriginal identity.2®

Restrictions on
Permanent Care
Orders

Sections 321(1)
(ca), 323

The court must not make a Permanent Care Order (PCO)
to place an Aboriginal child solely with a non-Aboriginal
person(s) unless: no suitable placement can be found
with an Aboriginal person(s); the decision to seek the
order has been made in consultation with the child where

Data not available

appropriate; and the DFFH Secretary is satisfied that the

order will meet the ACPP.

The court must not make a PCO for an Aboriginal child
unless it has received a report from an Aboriginal agency
that recommends the order be made and a cultural plan

has been prepared.

A standard condition is to be included on the PCO (unless
otherwise ordered) that the permanent care parents pre-
serve the child’s identity and their connections with cul-
ture and birth family (this does not only apply to Aboriginal

children).

Authorisation
of an Aboriginal
agency to act
Sections 6, 18,
18A-D, (and 18
AAA and 18 AAB
when enters into
force)

An Aboriginal agency may be authorised by the Secretary N/A
of DFFH to perform functions and powers conferred on
the Secretary in relation to an Aboriginal child.

Among other things, the Bill also aims to strengthen
implementation of the requirements in Table 4-3
above. It inserts binding recognition principles into the
CYFA to provide guidance and ensure cultural rights
and self-determination are respected and supported.3?
These 10 binding recognition principles will apply to
dealings with Aboriginal children, Aboriginal families
and Aboriginal-led community services under the
CYFA (but not to youth justice). Amendments under
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the Statement of Recognition Act will also require
the Children’s Court to have regard to and apply five
of the 10 recognition principles (where relevant) in
making any decision or taking any action in relation to
an Aboriginal child to which the recognition principles
apply.® It is important to note that the recognition
principles are all subject to section 10 of the CYFA
(the best interests principles).?* A summary of the
new recognition principles is at Table 4-4.



TABLE 4-4: Additional binding principles inserted by the Statement of Recognition Bill*”

CHILDREN’S

BINDING PRINCIPLE (ONCE PROVISIONS NEW SECTION COURT MUST ALSO
COME INTO FORCE) IN THE CYFA HAVE REGARD

The right of Aboriginal children, families and communities in Victoria 7E(1) Yes
to self determination must be recognised, respected and supported.

When considering the views of Aboriginal children, decision-makers 7E(2) Yes
must uphold their cultural rights and sustain their connections to fam-
ily, community, culture and Country.

Understanding of, and respect and support for, Aboriginal culture, cul- 7E(3) Yes
tural diversity, customary lore, knowledge, perspectives and expertise
is to be demonstrated in decision making.

Strong connections with culture, family, Elders, communities and 7E(4) Yes
Country are to be recognised as the foundations needed for Aboriginal
children to develop and thrive and to be protected from harm.

Historic and ongoing biases and structural and everyday racisms 7E(5) Yes
create barriers to the best interests of the Aboriginal child and are to
be recognised and overcome.

Planning and provision of child and family services for Aboriginal 7E(6)
children and Aboriginal families under the Act is to be based on

commitment, accountability and responsibility to Aboriginal people

in Victoria, with proper consideration to be given to the views of

Aboriginal-led community services.

An Aboriginal child’s Aboriginal family, Elders and any Aboriginal-led 7E(7)
community service that is responsible under the Act for the provision

of services to the Aboriginal child each have a right to participate in the

making of decisions under the Act that relate to the child, and must be

given an opportunity to participate in the making of those decisions.

Partnerships between the Secretary and Aboriginal-led community 7E(8)
services in relation to the planning and provision of child and family
services are to be equitable and support self-determination.

Any transfer of decision-making to an Aboriginal-led community ser- 7E(9)
vice under the Act is to be with the free, prior and informed consent of
the Aboriginal-led community service.

Funding provided under the Act to Aboriginal-led community services 7E(10)
(separately or in partnership with other community services) to pro-

vide child and family services is to be transparent, equitable, flexible

and sustainable and support self-determination.
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State Budget outcomes 2023-24

W In the 2023—-24 State Budget, the
Victorian Government announced
%( $140 million (over four years) ‘to
improve outcomes for First Nations
children’ stating that ‘Aboriginal people know the
unique needs of their communities best and this
funding will help Aboriginal-led organisations
provide vital child protection services and support

to keep families together’.#3 This investment
includes:

e ‘the transfer of an additional 774 Aboriginal
children to the ACAC program

e expansion of the Community Protecting Boo-
rais trial, an Aboriginal-led investigation team
for child protection reports for 348 Aboriginal
children

e early intervention supports, including Koorie
supported playgroups, the Aboriginal Rapid
Response service model, and the Family
Preservation and Reunification Response for
Aboriginal families

e continued support for the Aboriginal Work-
force Fund, business planning resources
for ACCOs, targeted training packages for
approximately 100 sector workers and support
for the Aboriginal Community Infrastructure
Program’.44

In addition, all five elements of the ACPP will be
inserted into the CYFA by the Statement of Recogni-
tion Bill.%® The Bill also amends the Health Services
Act 1988 and the Public Health and Wellbeing Act
2008 to include an Aboriginal Statement of Recog-
nition and the Statement of Recognition principles.3®

The Statement of Recognition Bill and its relationship
with self-determination and system transformation is
discussed in Chapter 2. Other aspects of the reforms
contained in the Statement of Recognition Bill are
discussed below, and in the chapters that follow.
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Aboriginal Children in
Aboriginal Care initiative

Under Section 18 of the CYFA, DFFH may authorise
an Aboriginal Community Controlled Organisation
(ACCO) to undertake case planning and case man-
agement responsibilities for Aboriginal children and
young people subject to protection orders made by
the Children’s Court. This is called the Aboriginal
Children in Aboriginal Care initiative (ACAC). ACAC
providers are at different stages of authorisation.
The Victorian Aboriginal Child Care Agency and the
Bendigo and District Aboriginal Cooperative are fully
authorised providers. Ballarat and District Aboriginal
Cooperative and Njernda Aboriginal Corporation are in
the process of becoming authorised ACAC providers
(referred to as ‘pre-authorisation’). Rumbalara Aborig-
inal Cooperative is preparing for pre-authorisation.%8

Amendments contained in the Statement of Recogni-
tion Bill also enable DFFH to transfer responsibilities
for child protection investigations regarding Aboriginal
children to ACAC providers. Once these amendments
come into force, ACAC providers can be authorised to
investigate reports to child protection, assess whether
a child needs protection and refer them to appropriate
supports before a court order is made.?®

There are differing views among the Aboriginal com-
munity and ACCOs about the ACAC initiative and
the transfer of investigation functions. These are
discussed in Chapter 6: Child removal.

National commitments and
Victorian policy frameworks

Victoria has numerous policy frameworks and com-
mitments that seek to improve outcomes for children
and young people in the child protection system.
Many have come from previous inquiries or Royal
Commissions. Some are specific to Aboriginal children
and families such as the Wungurilwil Gapgapduir:
Aboriginal Children and Families Agreement.*® Other
overarching policy frameworks relate to First Peoples
more generally such as the Victorian Aboriginal Affairs



Argiri Alisandratos, Acting Associate Secretary,
Department of Families, Fairness and Housing

Framework (VAAF). These and other important poli-
cies are summarised in Appendix C.

The government has recommitted to Wungurilwil
Gapgapduirthrough a refreshed three-year strategic
action plan (2021-24). Strategic action plans set out
priorities and actions for the relevant period.' DFFH
told Yoorrook:

Core to that commitment is the reduction of
the over-representation of Aboriginal chil-
dren in child protection and alternative care,
primarily by providing enablers to advance
Aboriginal models of care and the transfer
of decision-making for Aboriginal children to
ACCOs.#

In undertaking this truth-telling inquiry, Yoorrook has
examined evidence about compliance with these pol-
icy frameworks and commitments. Yoorrook has also
looked at Victoria’s performance under the National
Closing the Gap agreement. This has a target to
reduce the rate of over-representation of Aboriginal
children in out of home care by 45 per cent by 2031.4°
The VAAF also has an objective to ‘eliminate the
overrepresentation of Aboriginal children and young
people in [out of home] care’.4

Despite the Victorian Government’s commitment to
partnership and many forward-thinking policies and
reforms, the rate of Aboriginal children in state care
in Victoria remains the worst in the country (currently
102.2 per 1000).4” Witnesses told Yoorrook that DFFH
compliance with its own legislation, policies and pro-
cedures is patchy at best, and very poor in some

key areas. DFFH Acting Associate Secretary Argiri
Alisandratos noted in evidence to Yoorrook:

While many of the responses demonstrate
our collective efforts to address the over-rep-
resentation of First Peoples children in the
child protection system and improve out-
comes for children and families, | acknowl-
edge that these efforts have not succeeded
in reducing rates of over-representation.

It is becoming increasingly apparent that
efforts to add new requirements and proce-
dures and drive compliance with legislation
and policies are not achieving the desired
change and are failing to address the drivers
of over representation. In addition, the
cultural competence of our workforce, our
ability to recognise and address our own
biases and form culturally attuned relation-
ships with First Peoples children, families
and carers continue to curtail efforts to
address over-representation.*8

Yoorrook notes that DFFH has now established an
Aboriginal self-determination and outcomes divi-
sion and a number of Aboriginal executive roles.*°
In evidence to the Commission, the newly appointed
Deputy Secretary, Aboriginal Self-Determination and
Outcomes, Raylene Harradine, expressed her opti-
mism about the willingness of DFFH to work with her
division, stating:

This is a point in time that will hopefully
resonate and also be a turning point for our
communities to be able to stand proud but
change some of the systems as well ... going
into this role it wasn’t just to keep the seat
warm. It’s actually to make a difference.5°

Similarly, Adam Reilly, Executive Director, Wimmera
South Region at DFFH, spoke of supportive non-
Aboriginal senior colleagues who have an appetite
for change.®
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Yoorrook acknowledges the genuine commitment of
Aboriginal staff who work within the system to improve
Aboriginal children’s lives and bring about change.
This work can often come at significant personal cost.
The many failed promises and the ongoing devas-
tation to Aboriginal families in contact with the child
protection system as told to Yoorrook, underscores
the need for urgent and wholesale system reform.
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Raylne Harrédine PSM, Deputy Secretary, Aboriginal Self-Determination and Outcomes,_
Department of Families, Fairness and Housing

First Peoples’ views on
how recommendations
have been carried out

Indigenous people have a lot at stake when
participating in these sorts of advocacies.
We have a huge responsibility to our family,
extended families and community. It is not
a game for us. It is our family, extended
families and communities. It is not a game
for us. It is our families’ and our kids’ lives
that are at stake. Our mob keep hearing
promises, but those promises have not led
to real implementation to make change.®2

In the last decade there have been at least 19 inquir-
ies about the child protection system in Victoria.53
This number includes 10 systemic inquiries by the
Commission for Children and Young People (CCYP)
since 2015. Each examined significant issues in the



Landmark reports

W The over-representation of Aboriginal

children in child protection has been the

subject of many inquiries and reports.

Current responses and strategic
directions have been largely influenced by the
Taskforce 1000 project and subsequent inquiries.®°
Taskforce 1000 was a state-wide initiative that
examined the circumstances of 980 Aboriginal
children in care on final orders between 2014 and
2016. It was a joint initiative of the then Department
of Health and Human Services and the Commis-
sioner for Aboriginal Children and Young People.
The findings of Taskforce 1000 were published in
CCYP’s 2016 Always Was, Always Will Be Koori
Children report. In the same year, CCYP also
released its report on compliance with the intent
of the Aboriginal and Torres Strait Islander Child
Placement Principle, In the Child’s Best Interests.5!

The Victorian Government states that almost all of
CCYP’s recommendations from these two land-
mark reports have been implemented.®? Yet the
rate of Aboriginal children in care has worsened
considerably. At 31 December 2016, there were
1743 Aboriginal children in out of home care. At

31 December 2022, there were 2635 Aboriginal
children in out of home care — a 51 per cent
increase.®3

child protection and out of home care systems.5
Key findings of these inquiries are summarised in
Appendix C.

These reports are distinctive for their iteration of
recurring themes on the performance of the child
protection system for First Peoples. These include:

poor information gathering
inadequate risk assessment
lack of collaboration and information sharing
between services

e poor responses to children experiencing family
violence

e poor responses to children experiencing poor
mental health and cumulative harm

e missed opportunities to provide early supports
in the event of receiving an unborn notification

o failures to uphold Aboriginal children’s cultural
rights
e lack of early support for vulnerable mothers.5®

First Peoples and ACCOs have continuously called for
implementation of the multitude of recommendations
to address the identified system failures. Many told
Yoorrook that recommendations are outstanding.5®
Nerita Waight, CEO of the Victorian Aboriginal Legal
Service, described how First Peoples have ‘report
fatigue’.5” Yoorrook heard that inquiries and reviews
are ‘big on policy, but poor on listening, meaningful
action, participatory decision-making and implemen-
tation’.58 Yoorrook also heard that there is limited
accountability and ‘a widening disconnect between the
aims of [key policies such as] Wungurilwil Gapgapduir
and the progress that is really achieved in advancing
the needed reforms from year to year’.*°

The role of the
Commissioner for Aboriginal
Children and Young People

CCYP provides independent oversight of services for
children and young people in Victoria. Its functions
include:

e undertaking inquiries into systemic issues
affecting children in child protection and the
out of home care systems®4

e conducting inquiries into service responses to
individual children

e conducting inquiries into the services provided
(or not) to children who died or were known to
child protection in the year prior to the death

e monitoring serious incidents in out of home
care

e conducting on-site or online inspections of
residential care services.

CCYP has a Principal Commissioner for Children and
Young People and a Commissioner for Aboriginal
Children and Young People. However, the Commis-
sioner for Aboriginal Children and Young People role
does not appear in the Commission for Children and
Young People Act 2012 (Vic).
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The existence of the Commissioner for Aboriginal
Children and Young People relies on the Victorian
Government choosing to create an additional Commis-
sioner position under that legislation.® That additional
Commissioner position has no powers unless the
Principal Commissioner chooses to delegate them.®¢
This means the extent of the powers of the Commis-
sioner for Aboriginal Children and Young People are
determined by the Principal Commissioner.

This situation contrasts with jurisdictions such as
South Australia and ACT where the role of Commis-
sioner for Aboriginal Children and Young People is
expressly set out in legislation.®” Submissions to
Yoorrook, including that of the Commissioner herself,58
called for the same approach in Victoria.®® Yoorrook
agrees. Yoorrook is concerned that such an important
role is not guaranteed or protected under legislation.
This undermines the self-determination of both the
role and the Aboriginal community.”® There must be
an independent, dedicated, properly resourced and
empowered Commissioner for Aboriginal Children
and Young People in Victoria whose role is expressly
recognised in legislation.

Yoorrook notes that CCYP does not have an individual
complaint handling function.” Currently complaints
can be made to DFFH (or other service provider) or
to the Victorian Ombudsman. Following the passage
of the Statement of Recognition Bill, once the Act is
proclaimed, CCYP will gain new powers, to assist
and advocate for a protected child or young person
(including those who are or have been, a child pro-
tection client in the last six months, and children in
out of home care). This includes advocating for their
safety, welfare, wellbeing and human rights.” This is
a very welcome addition to CCYP’s powers.

Itis unclear if this equates to a general individual com-
plaint handling function. To avoid doubt, a culturally
safe complaints pathway should be enshrined in the
powers and functions of the Commissioner for Aborig-
inal Children and Young People. This function needs
to be adequately resourced and the Commissioner/
CCYP empowered to compel information, documents
and records from relevant entities including DFFH,
the Department of Education, Department of Health,
Department of Justice and Community Safety, out of
home care providers and others.
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In recommending this individual complaints function,
Yoorrook recognises that, despite its best efforts, the
Victorian Ombudsman’s complaints process may
not be the most appropriate pathway for complaints
concerning First Peoples children. Yoorrook believes
it is important to provide the option of complaining to
the Commissioner for Aboriginal Children and Young
People who is likely to be better able to provide a
culturally safe specialist response.” In developing
this function, Yoorrook is confident that CCYP and
the Victorian Ombudsman will carefully consider how
best to avoid duplication, along with other entities such
as the Mental Health Complaints Commissioner and
the Social Services Regulator. m



RECOMMENDATION

7. The Victorian Government must amend the Commission for Children and Young
People Act 2012 (Vic) to:

a) specifically establish the role of the Commissioner for Aboriginal Children and
Young People in the same way that the Principal Commissioner for Children and
Young People’s role is provided for in the legislation

b) provide the Commissioner for Aboriginal Children and Young People with the
same statutory functions and powers as the Principal Commissioner insofar as
these powers relate to Aboriginal children and young people in Victoria

expressly provide the Commissioner for Aboriginal Children and Young People
the function to receive and determine individual complaints from or relating to
First Peoples children and young people concerning their treatment in child
protection, including out of home care, and

give the Commissioner for Aboriginal Children and Young People and the
Principal Commissioner rights of intervention in legal proceedings relating
to a child or young person’s rights under the Charter to be exercised at their
discretion.

These roles and powers must be appropriately resourced.
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Commission’s Notice to Produce
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cultural plan within 19 weeks is not
a legislative requirement, however
there is a general legislative
requirement to have a cultural plan
under the CYFA (n 18) s 176.
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of the recommendations from

the Human Rights and Equal
Opportunity Commission, Bringing
Them Home: Report of the National
Inquiry into the Separation of
Aboriginal and Torres Strait Islander
Children from Their Families (1997)
(‘Bringing Them Home Report’):

see Victorian Aboriginal Child Care
Agency, Submission 77, 23—47;

First Peoples’ Assembly of Victoria,
Submission 43, 5; Mackillop Family
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before Parliament’: Witness
Statement of Argiri Alisandratos,
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statement that ‘[ijmplementing
recommendations, whilst making
some improvements, may not
completely address the systemic
issues identified by an inquiry...
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(& EARLY HELP PREVENTION

AND INTERVENTION

In Victoria, if you are Aboriginal and want help, you have to wait until
you went into the child protection system. This saddens me so much.
So many families have to rebuild because they can’t ask for help
early... We are at the bottom of the cliff waiting for families to fall off.’
AUNTY MURIEL BAMBLETT AO, CEO, VICTORIAN ABORIGINAL CHILD CARE AGENCY

Introduction

It is in the best interests of First Peoples children to
stay with their family wherever possible. However,
the ongoing legacy of intergenerational trauma, pov-
erty, systemic racism and societal marginalisation
experienced by First Peoples in Victoria result in
many facing barriers to achieving stable family life.
The evidence overwhelmingly shows that providing
families with early, wrap around support from culturally
safe services can help parents achieve the strong
families they want for their children.

Government policy, specifically the Roadmap to
Reform and the Wungurilwil Gapgapduir Aboriginal
Children and Families Agreement, emphasise early
intervention.? Yet despite this and all the evidence,
many reports and consistent calls from First Peoples
organisations and experts, the vast majority of child
protection resources are still spent on the statutory
(tertiary) end of the system, removing children, rather
than investing in keeping children with their families.

This chapter examines the systemic injustices that
lead to removal of First Peoples children into the
child protection system. It also explores how to keep
families strong, connected to culture, country and
community to stop the over-involvement in child pro-
tection of First Peoples children.

Yoorrook heard evidence from First Peoples who
have been involved in the Victorian child protection
system, Aboriginal Community Controlled Organ-
isations (ACCOs), families, the Commissioner for
Aboriginal Children and Young People and other
child wellbeing experts. Their evidence, discussed
in this chapter, addressed:
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Sarah Gafforini and Aunty—MurieI Bamblett AO,
CEO, Victorian Aboriginal Child Care Agency

e how systemic failures across multiple systems
drive child protection involvement

e how discriminatory attitudes in universal ser-
vices such as health can lead to unnecessary
reports to child protection

e that the State is not supporting First Peoples
families who need help to avoid involvement in
the child protection system

e what investment is needed to ensure access
to culturally safe and effective early help.

In this chapter, Yoorrook also examines the evidence
on reports to child protection made about unborn
Aboriginal children. This issue exemplifies the failures
and harms discussed in this chapter — retraumatising
child removal driven by systemic and overt racism,
and a lack of support services despite government
commitments.



The Commission for Children and Young People’s
(CCYP) Always Was, Always Will Be Koori Children
and In the Child’s Best Interests reports both found
that the child protection system is inherently culturally
unsafe for Aboriginal children and their families. It
also found that many children in out of home care
experience continuing harm in care.®

More than six years since those reports, the task of

reducing child protection involvement through effec-
tive early help has only become more urgent. The

What Yoorrook heard

over-representation of Aboriginal children in child
protection has worsened.*

Yoorrook strongly believes that the strengths of First
Peoples families must be respected, supported and
enabled. Properly funded, self-determining, early,
flexible and culturally appropriate services and pro-
grams will help to ensure that First Peoples children
grow up with their families healthy, happy, strong,
loved, connected, knowing their culture and who they
are in themselves.

Aboriginal over-representation in the child protection

system has grown and is unacceptable

[W]hatever we are doing, it’s not working
and we’ve got to stop it.’

Victoria’s child protection legislation contains impor-
tant cultural and human rights protections for First
Peoples children. The Charter of Human Rights and
Responsibilities Act 2006 (Vic) (the Charter) also
protects the rights of children and families and their
cultural rights, drawing on international human rights.®
Child protection staff are trained in these laws and
should be aware of these legal obligations.”

Nevertheless, in the last six years the rate of involve-
ment of Aboriginal children in the child protection
system has disproportionately increased (43 per cent
compared to 32 per cent for non-Aboriginal children).
The rate of Aboriginal children in out of home care
has also disproportionately increased (40 per cent
compared with a 21 per cent increase for non-Abo-
riginal children).®

As discussed in the next chapter, the further into
the child protection system Aboriginal children go,
the worse the over-representation becomes. These
statistics point to continued and worsening failure of
the child protection system. They are also a product of
long-standing, broader systems failures and systemic
racism across government, that if corrected could
help to prevent Aboriginal children ending up in the
child protection system in the first place.

Aunty Jill Gallagher AO, CEO, Victorian Aboriginal
Community Controlled Health Organisation

[T]he reality of the child protection system,
these families are doing it real tough... then
when they ask the system for help, what
happens is they are met with punishment.
They are not met with help. They are not
wrapped around, therapeutically supported.
We don’t work with the whole family in a way
that says, ‘Hey, what do you need to be able
to look after this child. What support do you
need, what can we put in place?”
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Multiple systems are failing
Aboriginal families

Non-Aboriginal people know that if they are
struggling they can go to any service and
demand it as their right. Our people often
feel that if they go and ask for help, that their
parenting will be judged and their children
will be taken away.'

Colonisation has caused profound ongoing sys-
temic injustice for First Peoples communities. This
is reflected in high rates of poor social and emotional
wellbeing, substance misuse, family violence, home-
lessness and justice system contact. On a human
level, the intergenerational and ongoing trauma that
creates these ‘risk factors’ was a strong theme in the
evidence before Yoorrook:

It's easier for us to take drugs and drink and
not deal with our trauma, to push it down.
Our men and women are good at pushing
down the trauma with drug or drink and

just getting on with it. I've lost family and

S0 many mates to drugs and alcohol. I've
lost a couple of sisters to alcohol addictions
that led to other sicknesses, and two of my
nephews passed before they were 40."

These factors in child protection involvement have
been well documented in past inquiries and reports.'?
The government acknowledges,

risk factors such as family violence,
substance abuse, homelessness, and
poor mental health, are closely correlated
with Child Protection involvement across
all families. Due to the racist legacies of
colonialism and dispossession, these risk
factors statistically present with greater
frequency in First Peoples families.
Structurally biased systems and decision-
making play a role in compounding this.'

The Department of Families, Fairness and Housing
(DFFH) estimates that these factors account for 55
per cent of the difference in the rate of reports to
child protection and 35 per cent of the difference
in the rate of entry to care between Aboriginal and
non-Aboriginal people.™
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— , qile —
Meena Singh, Commissioner for Aboriginal Children
and Young People, CCYP

If culturally safe early intervention support was read-
ily available, child protection involvement would be
reduced.

We need ... collaborative efforts from

... health, from education, from a whole
range of spaces, that prevent — that really
wrap around families as soon as they are
struggling, as soon as they are finding that
they have need. We also need to support
families to seek help without that threat of
child removal which is so entrenched into
our beings because it’s what, you know, so
many of our ancestors went through.'s

For example, in Victoria, Aboriginal people are more
than twice as likely than non-Aboriginal people to
experience family violence, and 15 per cent of clients
of homelessness services are Aboriginal. Analysis of
linked data shows that known risk factors like these are
the most significant driver for higher rates of involve-
ment with child protection for Aboriginal people.®

Yoorrook emphasises that the ongoing disadvantage
of First Peoples is due to poverty and intergenerational
trauma caused by colonisation. As such, it consid-
ers the use of the term ‘risk factors’ to describe this
disadvantage problematic because it blames First
Peoples for harm caused to them by others, including
the State. Where Yoorrook discusses ‘risk factors’,
we do so on that basis, noting that evidence shows
that decision making tools used by child protection
to assess risk contain inherent bias because of this
connection between ‘risk’ and disadvantage. This is
discussed further in Chapter 6: Child removal.



There is a lack of cultural safety
in universal services

Government witnesses told Yoorrook how universal
services like health and education are important for
children in contact with child protection. They spoke
about the whole-of-Victorian-Government respon-
sibility for bringing down the rates of First Peoples
children entering out of home care.'” Yet evidence
to Yoorrook shows that mainstream, universal sys-
tems are not working to address the causes of child
protection contact.

The Commission heard of systemic racism and a lack
of cultural safety in mainstream services, particularly
hospitals.’® Yoorrook also received evidence of cultural
ignorance by general practitioners and clinics.'®

These experiences are internalised by First Peoples
and can lead to them delaying or missing out on impor-
tant help to which all Victorians should be entitled.2®
The impact of this on expectant Aboriginal mothers
who are subject to pre-birth reports is discussed at
the end of this chapter.

Lack of cultural safety in early
intervention services

Say your mum’s a drug addict, your dad’s an
alcoholic, your brothers are doing whatever
and your sister gets bashed by her boy-
friend. And you’ve got no positive outcome
out there. What’s stopping them from
[inventing] an organisation [that] says, ‘Well,
listen, if you’ve got no positive outcome,

this is the place that you come. This is your
safe place... you can come here if you need
a feed. You can come here if you need
somewhere to sleep. You can come here
and speak to our people. We'll have a psych
here if you need to see a psych.’ ... Why
can’t they invent a place like that? 2!

Early intervention can help prevent contact with the
child protection system and divert families from child
removal.?? This fact is recognised in the government’s
policy for the child and family sector, Roadmap for
Reform. This policy aims to shift the focus of the sys-
tem to ‘intervene earlier to improve family functioning,

keep children with their families and safely reunify
children’. It has a priority focus on First Peoples fam-
ilies.2® However, as the Commissioner for Aboriginal
Children and Young People told Yoorrook, these
‘efforts to support families earlier prior to removal
are not working for Aboriginal children’.24

Efforts to provide early assistance will not work if First
Peoples families do not feel able to access services
because of cultural safety concerns. Most prevention
and early intervention child and family services are
delivered through the government or Community
Service Organisations (CSOs).2> The government
knows that this is preventing First Peoples getting help:

[Blecause of the way in which State services
have been and continue to be seen as
unsafe and untrustworthy for First Peoples,
many First Peoples do not trust these ser-
vices and are therefore less likely to engage
early in need for fear of being reported to
Child Protection and experiencing unsafe
cultural practices where services they are
referred to are provided by CSOs.?¢

The government also acknowledges that a lack of
resources is contributing to the problem:

Insufficient capacity in these services can
lead to repeated reports to Child Protection
and ultimately to children and young people
requiring more intensive services where
earlier intervention may have otherwise suc-
cessfully diverted them. This is likely to be
contributing to the increase in rates of First
Peoples children involved in child protection
and care services.?”

Cultural safety is not just about eliminating racist
or discriminatory behaviours, it also means under-
standing and incorporating First Peoples’ cultural
understandings, especially of family, kinship, sup-
port and child-rearing, in models of care.?® Cultural
safety requires services to recognise the past harm
perpetrated against First Peoples and incorporate it
in their design and delivery.2°

Cultural safety is particularly important for services

that act as the “front door’ to specialist help. For
example, Yoorrook heard that Aboriginal women may
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not use the Orange Door (the entry point to child
and family services and family violence services)
as that service includes government child protection
staff. This means women do not seek help or seek it
later.2° This creates a major blind spot for the early
intervention end of the child protection system and
also for the family violence system.

Government investment should reflect
the value of early intervention

The aspiration would be to divert as many
children as possible because we have a
suite of services that are Aboriginal led,
evidence informed and impactful, that hold
families together. That’s where we want

to be.®

While the Victorian Government does not directly
report on ‘front end’ (prevention and early intervention)
versus ‘back end’ investment in child protection, the
annual Family Matters report uses a proxy to measure
this.®2 Using this data, in 2021-22, Victoria spent:

e $1,894.8 million on all child protection services,
and

e $532.02 million (28.1 per cent) on prevention
and early intervention.3?

Or in other words, for every dollar spent on ‘back
end’ services, only 28 cents was spent on ‘front end’
services.

Victoria invested the highest proportion of its total
spending on front end services in Australia. However,
Family Matters notes that this proxy indicator must be
interpreted with caution when examining the extent
to which states and territories are prioritising family
support for First Peoples children. Factors to consider
include the amount of funding provided relative to the
number of families requiring support, quality of ser-
vices funded, whether services are genuinely focused
on prevention rather than child protection intervention,
the cultural safety of services, and whether they are
used by — and effective for — Aboriginal families.3*
Proportionate funding for ACCOs is discussed below.
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Significant investment is needed in
Aboriginal-led front end services

You know, that family sometimes hasn’t

got adequate housing, and hasn’t got, you
know, the wage coming in, especially if they
have been through family violence they

are usually separated from their partner,

or whatever, so they haven’t got enough
money. Some of the money that they are
putting into foster caring and different things
can be put into that family to actually get
them working together.s®

Lack of trust in mainstream services, and continued
bias in service delivery across multiple systems,
underscores the need for urgent and equitable funding
for ACCOs to deliver culturally safe, self-determined
prevention and early help services. ACCOs know
how to work in ways that work best for First Peoples
families, taking the time to build ‘relationships of trust,
mutual respect, and support’.36

Submissions to Yoorrook called for more funding for
Aboriginal-led early help and intervention programs.®”
Emphasising the need for holistic service provision,
the Commissioner for Aboriginal Children and Young
People called for more early intervention funding for
ACCOs from numerous departments, not only DFFH.38

The value of early help was well stated by Raylene
Harradine, Deputy Secretary, Aboriginal Self-Determi-
nation and Outcomes, DFFH, when she told Yoorrook:



When a First Nations family comes to the
attention of the Department, it is crucial to
provide wrap-around, supportive services
immediately to guarantee a coordinated
response that meets their needs. In the
initial stages, implementing structured,
supportive services pre-emptively, can help
prevent the need for invoking statutory child
protection measures.3®

Acknowledging the ‘systemic and structural barriers’ to
accessing early help or diversion from child protection,
DFFH told Yoorrook that

the department has focussed on achieving
proportional funding for ACCOs over the last
decade and since 201516 has allocated
approximately 15 per cent of family services
funding within ACCOs.#°

In 2021-22, of the $1,883.2 million annual expenditure
on the Child Protection and Family Services portfolio,
$904.92 million was provided to CSOs and ACCOs.*
Of that, total funding delivered through ACCOs overall
was $127.38 million (14 per cent).42

However, only a small proportion of that funding
appears to be targeted to front end services. DFFH
provided information about its proportional funding

targets for family and parenting services delivered by
ACCOs and CSOs. This category of services broadly
aligns with the measure of ‘front end’ investment
used in the Family Matters report. The total amount
of family and parenting services delivered by CSOs
and ACCOs in 2021-22 was $309.82 million, with
$46.59 million to ACCOs (15 per cent).*®

Itis important to note that the category of ‘family ser-
vices and parenting’ varies according to the intensity
of service provided. DFFH divided the category of
‘Family and Parenting Support’ into three subcate-
gories according to service intensity.** These are:

e Parenting Support

Integrated Family Services and Intensive
Family Services, and

Placement Prevention Reunification Services.

In Table 5-1 below, proportional funding targets have
been calculated for each of these three subcategories
according to the proportion of Aboriginal children in
the child protection system at different points. This
shows that while funding proportions to ACCOs are
nearing targets for more intensive forms of front end
support, it lags significantly for less intensive front end
support. This is the case even with recent programs
and trials coming online.

TABLE 5-1: ACCO proportional funding targets and achievement for different

front end service types, 2021-2246

TYPE OF SERVICE

Parenting Support

Intensive Family Services
and Placement Prevention
Reunification Services

CALCULATION USED FOR
PROPORTIONAL FUNDING
TARGET

The proportion of Aboriginal
children in reports to Child
Protection

The proportion of Aboriginal
children in reports to Child
Protection

The proportion of Aboriginal
children in entries to care

ACTUAL
PROPORTIONAL PROPORTION
FUNDING TARGET OF FUNDING
9% 2.8%
9% 8.8%
24% 23.5%
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The government concedes that ‘more work needs to
be done to increase the amount of Parenting Support
services delivered through ACCOs’.4

The government reports funding over the last two
years of $335 million and $328 million ‘respectively
to test and expand trials of new service models, such
as Koorie Supported Playgroups, Early Help Fam-
ily Services, Family Preservation and Reunification
Response, Family Group Conferencing and Putting
Families First’.#” These are all welcome initiatives.

Acting Associate Secretary of DFFH Argiri Alisan-
dratos told Yoorrook that Aboriginal-led early inter-
vention models need to be ‘enabled, they need to be
supported, and they need to be invested in’#¢ He also
agreed that investment of this kind in ACCOs sees a
return in the level of trust of Aboriginal communities.*®

However, the Victorian Aboriginal Child Care Agency
(VACCA) submitted that ACCOs are not funded for
the same range of early help services as CSOs
and that ‘[aJccess to early help, family support and
early intervention services for Aboriginal families
is significantly, and disproportionately, lower than
for non-Aboriginal families’.>° Further, VACCA noted
that the categorisation of some types of services as
‘early help’ (such as the Orange Door) is misleading,
as these services are mainly provided for Aboriginal
families once they are already in the child protection
system.5!

Yoorrook also notes that government provides data
on proportional investment to ACCOs through the
Aboriginal Children’s Forum. This data uses the cat-
egories in the Roadmap to Reform of ‘early help’,
‘targeted and specialist support’ and ‘care services’.
These are different to the categories above. The latest
data provided to Yoorrook (from the October 2022
Aboriginal Children’s Forum) show that at July 2022,
ACCOs received:

two per cent of early help funding
19 per cent of targeted and specialist
support funding

e 11 per cent of care services funding.5?

There are many different ways that government

is describing and reporting on early help and pro-
portional ACCO funding. A simple, consistent and
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transparent method of reporting is well overdue. That
said, what is clear from the evidence provided to
Yoorrook is that more investment is needed at the
front end of the child protection system to keep First
Peoples children at home.

Program barriers prevent Aboriginal
Community Controlled Organisations
working flexibly with families

In its evidence to Yoorrook, DFFH acknowledged the
need for ACCOs to be able to determine how they
provide services:

First Peoples agencies have told us that
offering accessible, holistic, integrated,
and non-stigmatising services early to First
Peoples in need is critical to addressing
vulnerability. The need for coordinated
culturally safe and integrated place-based
solutions and corresponding investments
that centre First Peoples knowledge and
agency in ways that facilitate enduring and
self-determined solutions across all gov-
ernment-provided and funded services is
paramount.53

Acting Associate Secretary Argiri Alisandratos elabo-
rated on this, telling Yoorrook: ‘We have a long way to
go. Butincrementally, ... where we want to move the
system to, [is] to be truly First Peoples-led, informed
and where the funding can be used in a holistic and
wrap around way to engage more families at that
early intervention...”>4

However, Yoorrook was told that bureaucratic barriers
such as funding program boundaries still prevent
ACCOs working flexibly to meet the needs of First
Peoples families:

[T]here is a remit of what the funding will

be used for and you see organisations like
ours constantly stretching them to ensure
that we navigate in the background what
those complexities are to support a family
but with limited resources, it’s actually really
difficult.5®



For example, First Peoples early years services
such as Bubup Wilam, Yappera and Berrimba are
not categorised as prevention or early intervention
services despite the protective benefits (such as
nurturing children’s cultural identity) and the holistic
services (such as on-site health) they provide. These
services provide an excellent opportunity to detect
and respond early to issues:

They’ve got the best eyes on these children
than anybody else out there, besides their
families ... but there’s no recognition given
to our early years educators ... [who] ... are
well equipped to support and watch and see
the development of these children.5¢

As Winda-Mara Aboriginal Corporation and the Dhau-
wurd Wurrung Elderly and Community Health Service
told Yoorrook, ‘[Aboriginal Community Controlled
Health Organisations] cover everything from birth to
death and everything in between’.5”

—

Panel hearing with organisations providing early years childcare. L-R Tracey Dillon, Njernda, Aunty Hazel Hudson,
Njernda, Lisa Thorpe, Bubup Wilam, Stacey Brown, Yappera, Kim Do, Yappera

In another example, Yoorrook was told how the
changed funding classification of the highly suc-
cessful Cradle to Kinder Program (which provided
intensive pre-birth, early parenting and family support
for vulnerable young mothers) has created a gap for
families who may not need such intensive forms of
support.5® Aunty Hazel Hudson, Director of Family
Services at Njernda, told Yoorrook, ‘the entry point has
been decreased and the expansion of child protection
referrals was increased’.5°

Yoorrook also heard that fixed-term funding for
ACCOs acts as a barrier to effective service delivery,
preventing the development of the community-con-
trolled sector, a key commitment under Wungurilwil
Gapgapduir and Victoria’s Implementation Plan for
Closing the Gap.®°

VACCA reported that 43 per cent of mainstream CSOs
funded by DFFH received more than 80 per cent of
their funding on an ongoing basis. By comparison,
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ACCOs receive 50 per cent of their DFFH funding as
ongoing.5' This short-term funding has a flow-on effect
for the ACCO workforce and certainty for families
using those supports:

Aboriginal staff who work in these pro-
grams possess a huge amount of cultural
knowledge and expertise, and in ACCOs
they must work on short-term contracts
governed by funding agreements, with lower
salary commitments than their mainstream
counterparts. Staff are often lost to main-
stream organisations and government due
to the need for higher earning potential and
certainty in their contracts, jeopardising the
programs run by ACCOs.62

The government did not provide an explanation for
funding disparities between ACCOs and CSOs or
why programs are or are not funded recurrently. They
noted that ‘many explanations are subject to Cabinet
in Confidence decisions’.63

Pre-birth reports

[T]he first person that she sees, before any
of her family arrive to meet her new baby, is
a child protection worker to take her child.54

Any person concerned about the wellbeing of a child
can make a report to child protection, including pre-
birth reports. Data shows that the most common pre-
birth report notifiers in 2021-22 were child protection
practitioners (19 per cent), followed by hospital social
workers (18 per cent) and hospital midwives (eight
per cent).65

The evidence Yoorrook received on pre-birth reports
exemplifies the issues raised in this chapter. It demon-
strates how systemic racism in universal services
and the lack of involvement of culturally safe ser-
vices affects pregnant Aboriginal women, all too often
resulting in the removal of babies from their mothers.

In 2022, there were 491 pre-birth reports regarding
First Peoples children. That is around one in five of
all pre-birth reports.®¢ Unpublished DFFH data shows
that the rate of pre-birth reports for Aboriginal children
is more than double that of non-Aboriginal children.®”
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For many Aboriginal children, pre-birth reports are the
entry to the child protection system — of Aboriginal
children subject to one or more pre-birth reports in
2021:

e 21.5 per cent entered care within three months
of birth

e 24.2 per cent had entered care within six
months of birth

e 28.4 per cent had entered care within 12
months of birth.68

Evidence suggests that racist stereotypes and
assumptions about Aboriginal mothers continue to
drive health practitioners’ reports to child protec-
tion. The national non-governmental peak body for
Aboriginal and Torres Strait Islander children, the
Secretariat of National Aboriginal and Islander Child
Care (SNAICC) states:

It is highly concerning that approximately 40
per cent of reports about Aboriginal children
to child protection services — particularly for
unborn children — originate in healthcare
systems ... Clearly, unsubstantiated reports
are causing Aboriginal pregnant women
unnecessary stress and trauma at an
extremely vulnerable time.®°

The systemic bias in the contemporary health sys-
tem in pre-birth reporting continues the long history
of hospitals (and ‘mother and baby homes’) being
unsafe places where Aboriginal babies were stolen
from their mothers at birth.”®

| heard the baby crying, but | never saw the
baby and | was told not to ask any questions.
Six hours after the birth my husband told

me that my baby was dead and that he had
signed the death certificate. This was impos-
sible as he couldn’t read or write. He told me
this, walked out, and | never saw him again.
After the birth the staff at the hospital told me
and the other woman in the room with me
not to leave the room... If that child survived,
that’s wonderful — if he didn’t survive,
they’ve still done wrong to me. I've moved on
— I've had four sons now. I've tried not to let
it harden me, but it is still at the back of the
mind, it has affected my entire life.”



Dr Jacynta Krakouer, SAFeST Start Coalition
and Karinda Taylor, CEO, First Peoples' Health
and Wellbeing

The Commissioner for Aboriginal Children and Young
people told Yoorrook that fear of child removal is
‘absolutely entrenched in the psyche of the Aboriginal
community and Aboriginal women’.”? The operation of
the contemporary pre-birth report system crystallises
these fears.

Being part of the Stolen Gen, | think it leads
to more attention on you and every time
you go to have a child you get paranoid that
they’ll want to take that baby away.”

In Victoria, pre-birth reports cannot proceed to inves-
tigation until after birth. Referrals can be made during
pregnancy to the Orange Door™ or other services
such as ACCOs for advice and assistance to the
mother of the unborn child.”> However, Yoorrook heard
that pre-birth reports often do not lead to support for
pregnant Aboriginal women. Yoorrook heard that
pregnant Aboriginal women are often not told that
a pre-birth report has been made because they are
considered a ‘flight risk’, even though this ‘is not a
justifiable rationale supported by evidence’.”® Yoorrook
was also told that Aboriginal support services — even
those already supporting the woman — are generally
not told that a report has been made. Instead, the
report is placed on the woman’s file until she gives
birth. It is at this point that child protection receives
a formal report.””

It is enormously traumatising for mothers to
have a child protection officer as one of their
first visitors at hospital as a new mother.
Sometimes the child protection officer is
literally the first person, other than a doctor
or nurse, that a new mum sees ... If we had

advance notice that an unborn notification
had been raised, we could reach out to the
mother and family and offer early services
and supports that are designed to set them
up for success. But the system operates in a
very secretive way.”®

This evidence contradicts the government’s statement
that its ‘guiding practice principle is one of support-
ive intervention, rather than interference with the
pregnant woman'’s rights’.”® Nor is it consistent with
the statement that a pre-birth report should be made
when the pregnancy is confirmed to allow time for
well-informed assessment and planning, referrals and
‘to provide opportunities for the mother to engage
with professionals and services and contribute her
ideas and solutions to resolve any concerns and to
achieve better outcomes’.8°

When questioned about this, Acting Associate Sec-
retary Argiri Alisandratos said that the practice of not
informing an expectant mother of a pre-birth report
might occur in ‘extreme situations’, but that it is not the
standard approach.8' However, further data received
after this questioning states that 76 per cent of Abo-
riginal mothers with one or more natification in 2022
were not notified of the report.82 Even allowing for data
limitations in the child protection case management
system (CRIS), this demonstrates the gap between
policy and practice.

Yoorrook considers that expectant mothers should
always be informed where there are protective con-
cerns about the wellbeing of an unborn child and
that it is the duty of DFFH to ensure trusted services
are available to engage with pregnant Aboriginal
women. As DHHS Executive Director Adam Reilly
stated in evidence:

[T]he lights and sirens statutory response,
we’re not good at that generally. | think that
sort of conversation — and really the child
protection response to support any concerns
that that expectant mother is facing, should
be designed and really prescriptively deliv-
ered at the bequest of the families and the
Traditional Owners from where that person
comes from. Our role, if any, should be to
support wraparound as directed, not to apply
our clinical response to that situation.
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Case study from the First Peoples’
Health and Wellbeing service

W We had one client who was reported to
child protection when she was five
%f weeks’ pregnant because she had an
argument with her partner. Her
neighbours called the police. When the police
came, they asked our client if she had been

drinking. She responded that she had not been
drinking, because she was pregnant.

She was not aware that the police then made an
unborn report about her. This was in the very early
stages of her pregnancy. ... By the time she had
her baby, she was no longer with the partner. But
when she gave birth, child protection turned up
straight away.

At no point did anyone contact her during the
remaining period of her pregnancy to attempt to
assist her or offer her support. She had been see-
ing First Peoples’ Health and Wellbeing, regularly
throughout her pregnancy, but we were never
contacted by child protection. She also has a case
worker from the Victorian Aboriginal Child Care
Agency because she grew up in the child protec-
tion system and, again, they were not contacted.
A normal human conversation with a bit of respect
could have resolved it. They waited until she had
given birth.84

DFFH informed Yoorrook that if a pregnant woman ‘is
not willing to work with Child Protection, she cannot
be compelled to accept advice and assistance or
services to which she may be referred’.8> Despite the
principle of consent to services, Yoorrook heard that
Aboriginal women are judged if they do not voluntarily
engage with services (that they may not trust) or meet
the expectations of maternity staff. This increases the
risk of child removal.8¢ The Commission was given
an example where a new mother with an intellectual
disability was ‘written up’ by a maternity service for
using ‘sexualised behaviour’ because she used com-
mon language like ‘titty’ for breastfeeding.®” Karinda
Taylor from the First Peoples’ Health and Wellbeing
service told Yoorrook:
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| remember looking at her talking to her
baby, you know, those attachments, bond-
ing, she was so attentive. | wrote attentive.
They wrote intense. She was intense. They
[had] actually seen it as negative. Had she
ignored her baby they would have wrote that
up as well.88

The government states that ‘[g]iven the involvement
of Aboriginal Child Specialist Advice and Support
Service (ACSASS) at all decision making points, it is
anticipated that culturally appropriate support services
are identified and made available to mothers as early
as practicable’.8®

However, as detailed throughout this report, ACSASS
is not always consulted on all the matters in which it
should be involved®® and not all mothers are prioritised
for help. The State admits that ‘while the intent of
responding to an unborn report is to assist the mother
of the child, current resourcing levels and demand
for family services can mean work and services are
prioritised towards families and children requiring
immediate support and assistance’.®’ This means
that expectant mothers may not receive help if they
are deemed less in need than a family and child who
requires immediate help.

Yoorrook notes that the need for early referral of
pre-birth reports to ACCOs has consistently been
raised through the Aboriginal Children’s Forum and
is included in the Wungurilwil Gapgapduir Strategic
Action Plan. In evidence, Acting Associate Secretary
Argiri Alisandratos stated that the requirement to refer
pre-birth reports to ACCOs will become mandatory.®?
Responding to Questions of Notice he stated that
while it is not a legislative requirement, in order to
achieve the 100 per cent target agreed by the Aborigi-
nal Children’s Forum, government has taken a number
of actions, including funding two trials underway to
‘connect unborn reports to ACCOs’.%3 DFFH confirmed
that ‘evaluation results demonstrate the trials are
diverting First Peoples families from child protection
led investigations and fewer substantiations’.%*

Yoorrook received evidence that great results can be
achieved where culturally appropriate services are
available to pregnant Aboriginal women subject to
a pre-birth report. A First Peoples-led trial program
(Garinga Bupup) run by the Bendigo and District



Aboriginal Cooperative had a 63 per cent diversion
rate.®s This is one of the two trials referred to above.
An independent evaluation found excellent uptake of
this program and that:

e parents were very satisfied with their service
and experienced a high level of personal and
cultural safety during care and felt supported
by ACCO convenors/case managers

e mothers showed a high level of trust in the
Garinga Bupup Senior Case Manager, and
the Garinga Bupup Senior Case Manager also
highlighted the close ‘family-like’ relationship
she formed with mothers

e the trials improved parents’ self-esteem,
self-agency and personal empowerment, and
successfully engaged parents in communi-
ty-based support to address struggles linked to
poverty and disadvantage and exacerbated by
social isolation.%

These results create a compelling case for govern-
ment investment. However, as discussed below,
there is a continuing lack of availability of culturally
appropriate early intervention services, particularly
early parenting support.

We are waiting for babies to be born in hos-
pital to remove kids. Imagine if we had our
own early years parenting centres. | think we
could change the world.®”

The way forward

The over-representation of First Peoples children in
Victoria’s child protection system is a symptom of
ongoing failures and systemic racism across mul-
tiple systems including health, education, housing
and justice. Efforts to reduce over-representation
cannot work if these other systems continue to fail
First Peoples. It is a whole-of-government problem
that requires whole-of-government effort. Yet the
governance arrangements for achieving Target 12 of
Closing the Gap (to reduce the over-representation
of Aboriginal children and young people in out of
home care) has responsibility resting solely with the
Minister for Child Protection and Family Services and

DFFH when other departments and ministers clearly
have a role to play.

Also, as revealed in Yoorrook’s hearings, while
government officials across multiple departments
share responsibility to drive down over-representation
through the Victorian Aboriginal Affairs Framework,
no one on the ground is being held truly accountable.
Thus, while the Department of Premier and Cabinet
coordinates the Framework, and each part of gov-
ernment has its actions and targets,®® First Peoples
children continue to be removed at unacceptably high
rates from their families and cultures.®®

First Peoples families are over-represented in reports
to child protection, many of which are not substan-
tiated,'°° or would not need to be if appropriate, cul-
turally safe early help was provided.

The rate of infant removals for First Peoples children
subject to a pre-birth report highlights systemic rac-
ism across health services and the lack of culturally
appropriate support to new mothers. Where there are
concerns about the parenting capability of pregnant
Aboriginal women, they must be informed and offered
timely, ongoing and culturally appropriate supports
that prioritise existing relationships with service pro-
viders. They should also have access to legal help
delivered by an Aboriginal legal service provider at
this critical point.

While there are moves to fund ACCQOs proportion-
ally and examples of successful First Peoples-led
interventions, the Victorian Government is still not
adequately investing in holistic, culturally safe early
help and support. This undermines self-determina-
tion. The short-term nature of funding to ACCOs also
has flow on effects on the sector’s ability to recruit
and retain a strong workforce — acknowledged by
the government as critical to reducing the removal
of Aboriginal children from their families. Similarly,
funding program barriers must be removed so ACCOs
can work with the whole family, when and how they
need it, to achieve best results.

DFFH stated in evidence that one of the causes of
over-representation is ‘the recent focus on designing
programs for, and responding to, families with the
most complex needs... at the expense of supporting
more vulnerable families earlier in need’.'® This goes
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to the government’s priorities and its commitment to
keeping Aboriginal children out of the system.

To achieve that aim, investment:

e is needed at both ends of the child protection
system

e must be proportional between ACCOs and
CSOs for all intensities of service, based on
the rate of Aboriginal representation in the
child protection system, at each stage of that
system

e must reflect the complexity and skill required
in ACCO service delivery.

Only then will ‘early help’ be truly realised for Aboriginal
families and children. m
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RECUMMENDAHUNS

The Victorian Government must:

a) work with Aboriginal organisations to develop a consistent definition of early
help, early intervention and prevention that aligns with the perspectives of First
Peoples. This definition should be adopted across the Victorian Government

b) enshrine prevention and early help/intervention as a guiding principle in the
Children, Youth and Families Act 2005 (Vic) and take all necessary steps to
implement this principle in the administration of the Act

as an immediate action, substantially increase investment in Aboriginal
Community Controlled Organisation prevention and early help/intervention
services to keep First Peoples children out of the child protection system and to
prevent their involvement from escalating when it does occur, and

review the governance model for implementing target 12 of the Closing the Gap
Agreement, with a view to broadening the responsibility to achieve this target
beyond the Department of Families, Fairness and Housing.

The Victorian Government must publicly report annually on the amount and
proportion:

a) of total child protection and family services funding allocated to early
intervention (family and parenting services) compared to secondary and
tertiary services (community delivered child protection services, care services,
transition from care services and other activities), and

of funding allocated to Aboriginal Community Controlled Organisations
compared to mainstream services for early intervention (family and parenting
services), secondary and tertiary services.

. The Victorian Government must immediately give a direction to health
services (including perinatal, maternal and child health services) that:

a) clinical and allied health staff working with pregnant women must undertake
appropriate training to address bias and build expertise in working safely and
effectively with First Peoples women and families to address their social and
emotional needs, and

b) this training must be designed and delivered by a Victorian First Peoples
business or consultants on a paid basis, and completion rates of this training
must be publicly reported.

. The Department of Families, Fairness and Housing must ensure that:

a) when a child protection worker is considering making a pre-birth report,
that prior to birth, and with the consent of the pregnant Aboriginal women,

D CHILD PROTECTION




organisations (including Aboriginal Community Controlled Organisations or
Aboriginal Community Controlled Health Organisations) are informed of the
rationale for and intention to make a pre-birth report so that they can:

i. provide input into that decision

ii. ensure people with appropriate training and expertise are involved, and

ii. offer culturally safe supports to the mother, father and/or significant others in the
family network

when DFFH receives a pre-birth report from any source, that pregnant
Aboriginal women are informed of the report by a person(s) with the appropriate
expertise to hold such a sensitive discussion and who has the skills to

respond appropriately and offer a range of culturally safe support options,
including a referral to a supporting organisation (including an Aboriginal
Community Controlled Organisation or Aboriginal Community Controlled Health
Organisation), and

pre-birth reports that are assessed as not requiring further action are to be
excluded from this scheme.
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— Linked Data Analysis 2023, 4,
produced by the State of Victoria

in response to the Commission’s
Notice to Produce dated 21 April
2023.

‘Service intensity’ is the term used
by DFFH for these subcategories
within Family and Parenting support.
Yoorrook assumes Parenting
support is the least intense and
Intensive Family Services and
Placement Prevention Reunification
Services is the most intense.
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49.

50.
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Witness Statement of Argiri
Alisandratos, 21 March 2023,
Attachment AA-26, 55. Yoorrook
notes that the 2023—-24 budget
provides $3.9 million for an
Aboriginal-led Early Parenting
Centre and the $140 million over
four years funding package across
various parts of the family and
child protection system: Victorian
Government, ‘Victorian Budget
23/24’, Supporting Treaty and
Self-Determination (Web Page,

19 May 2023) https://www.budget.
vic.gov.au/supporting-treaty-
and-self-determination. See also,
‘Stronger Families — Closing the
Gap by Transforming the Children
and Families Service System’:
Department of Treasury and
Finance, Victorian Government,
Victorian Budget 2023—24: Service
Delivery (Budget Paper No 3, 2023)
3, 5 (‘Victorian Budget 2023—-24:
Service Delivery’).

Witness Statement of Argiri
Alisandratos, 21 March 2023,
Attachment AA-26, 55-56.

Witness Statement of Argiri
Alisandratos, 21 March 2023, 39
[135]; Yoorrook notes that these
programs continue to be funded in
the 2023—-24 State Budget: Victorian
Budget 2023-24: Service Delivery (n
45). See also Victorian Government,
‘Victorian Budget 23/24’, Supporting
Treaty and Self-Determination (Web
Page, 19 May 2023) https://www.
budget.vic.gov.au/supporting-treaty-
and-self-determination.

Transcript of Argiri Alisandratos, 27
April 2023, 36 [19].

Transcript of Argiri Alisandratos, 27
April 2023, 39 [15]-[20].

Victorian Aboriginal Child Care
Agency, Submission 77, 98.

‘Data from the Department shows
that 58 per cent of referrals to the
Orange Door involving Aboriginal
children are from Police or Child
Protection, with a further 20 per
cent from professionals, only 21
per cent are self-referrals. To
classify referrals to the Orange
Door as a form of early intervention
is misleading and further masks
the lack of genuine investment in
early intervention to keep children
at home’: Victorian Aboriginal Child
Care Agency, Submission 77, 98.

52.

53.

54.

55.

56.

57.

58.

).

Department of Families, Fairness
and Housing, Response to NTP
Iltem 002-002 — ACF October 2022
Data Pack, 4, produced by the
State of Victoria in response to the
Commission’s Notice to Produce
dated 3 November 2022.

Witness Statement of Argiri
Alisandratos, 21 March 2023, 19
[27].

Transcript of Argiri Alisandratos,

27 April 2023, 35 [43]-[46]. Mr
Alisandratos further noted that
ACCOs have called for a more
flexible approach to reporting, but
that this ‘continues to be a challenge
in terms of how we account for
delivery of State investment across
all our funded services’: Transcript of
Argiri Alisandratos 11 May 2023, 727
[33]-[42].

Transcript of Karinda Taylor, 8
December 2022, 231 [8]—-[11]. See
also Supplementary Statement of
Commissioner Meena Singh, 10 May
2023, 36 [151].

Transcript of Lisa Thorpe, 9
December 2022, 280 [10]—[14]; See
also Transcript of Stacey Brown,

9 December 2022, 281 [20]-[23],
noting ‘one of the things we ... pride
ourselves on is those relationships
that we do have with our families
and community that they can

come to us and they can talk to us
about the challenges that they are
facing. We will implement strategies
straight away to support that family
thus reducing child protection
intervention because we know
what’s happening’.

They also reported that there were
over 400 First Peoples children

in care in the region, with only

one community service to meets
their needs. They further reported
Significant gaps in DFFH services
in the region, including lack of case
workers and not listening to advice
from ACCHOs: Summary Report —
Winda-Mara Aboriginal Corporation
and Dhauwurd Wurrung Elderly

& Community Health Service On
Country Visit, 16 February 2023, 1.

Victorian Aboriginal Child Care
Agency, Submission 77, 108.

Transcript of Aunty Hazel Hudson, 9
December 2022, 286 [24]-[25].

60.

61.

62.

63.

64.

65.

66.

Wungurilwil Gapgapduir (n 2)
Objective 2; Victorian Government,
The Victorian Closing the Gap
Implementation Plan 2021-2023
(2021) Priority Reform 2.

Victorian Aboriginal Child Care
Agency, Submission 77, 64. Note
that information provided by DFFH
about recurrent funding for family
services is not clear. The table
provided does not clarify whether the
programs referred to are delivered
through ACCOs only. Further, some
of the data is contradictory stating
funding is recurrent but also that it
is funded until 2023—-24: Witness
Statement of Argiri Alisandratos, 21
March 2023, 65, Table 6.

Outline of Evidence of Aunty Karin
Williams, 14 December 2022, 7 [67];
see also Supplementary Statement
of Commissioner Meena Singh, 10
May 2023, 36 [152].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 66
[286].

Transcript of Karinda Taylor, 8
December 2022, 245 [40]-[41].

Department of Families, Fairness
and Housing, Supplementary
response to questions taken on
notice by Argiri Alisandratos, Acting
Associate Secretary, Department
of Families, Fairness and Housing
on 11 May 2023, 23 May 2023.
Attachment 1,5.

That is 19.4 per cent out of a total
of 2,527 unborn notifications:
Department of Families, Fairness
and Housing, Supplementary
response to questions taken on
notice by Argiri Alisandratos, Acting
Associate Secretary, Department
of Families, Fairness and Housing
on 11 May 2023, 23 May 2023.
Attachment 1, 11.
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‘The annual rate of unborn reports
for First Peoples children has
consistently been between four
and five per cent of all reports of
concern to Child Protection for First
Peoples children over the period
2017 to 2022. This compares with

a rate of between 1.5 per cent and
1.8 per cent for unborn reports for
Non-First Peoples children over the
same period’: Witness Statement
of Argiri Alisandratos, 21 March
2023, 138 [631]. The ‘annual rate of
unborn reports’ data refers to the
percentage of all reports to child
protection which were for unborn
children.

This compares with 13.5 per cent
at three months, 15 per cent at

six months and 17.8 per cent at

12 months for non-Aboriginal
children over the same period:
Department of Families, Fairness
and Housing, Supplementary
response to questions taken on
notice by Argiri Alisandratos, Acting
Associate Secretary, Department
of Families, Fairness and Housing
on 27 and 28 April 2023, 10 May
2023, Attachment 1, 10 [43], [45].
Note that the figures at six months
and 12 months are cumulative —
that is, each figure represents the
total number of children subject to

unborn reports within the timeframe:

Transcript of Argiri Alisandratos, 11
May 2023, 747 [35]—[44].

The Family Matters Report 2022
(n 12) 79. SNAICC also notes that
‘VACCA is commencing cross-
disciplinary work with organisations
in the health sector, including
VACCHO and the Department

of Health, in order to combat

the discriminatory practices that
underpin this phenomenon and
encourage a more constructive
approach to Aboriginal pregnant
women.’

Anonymous, Submission 24, 1.
David Peverill, Submission 94, 4.

Meryle Maxwell, Submission 12, 1.

Transcript of Commissioner Meena
Singh, 5 December 2022, 49 [47].

Victoria Legal Aid, Submission 39
(Child Protection), 17 (case study of
Mikala).
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74.

75.

76.

77.

78.

79.

80.

81.

The Orange Door provides an
entry point to access child and
family services and family violence
services. The Orange Door
conducts assessments and can
make referrals to services.

Witness Statement of Argiri
Alisandratos, 21 March 2023,
139-140 [638].

Transcript of Dr Jacynta Krakouer,
8 December 2022, 244 [39]-[43]
Supporting Aboriginal and Torres
Strait Islander Families to Stay
Together from the Start (SAFeST
Start), Submission 40, 50. DFFH
stated that ‘the department does
not have a ‘flight risk’ policy or
any practice guidance requiring
that contact not be made with

a mother when it is considered
this may impact on knowing her
whereabouts’: Department of
Families, Fairness and Housing,
Supplementary response to
questions taken on notice by Argiri
Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 11 May
20283, 23 May 2023, Attachment 1,
11.

Transcript of Karinda Taylor, 8
December 2022, 243 [26]—[39].

Outline of Evidence of Karinda
Taylor, 7 December 2022, 5
[42]-[43].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 139
[635].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 139
[636].

Transcript of Argiri Alisandratos, 11
May 2023, 740 [17]-[21].

82.

83.

84.

85.

86.

87.

88.

This data was for unborn reports
received in 2022. 491 of these
reports were in relation to 375
Aboriginal expectant mothers.

That is 19.4 per cent of unborn
notifications in that year. This data
also shows that 79 per cent of
non-Aboriginal expectant mothers
were not notified of an unborn
report. DFFH note that the tick box
for recording whether the mother

is aware of the notification is not

a mandatory field and as such,

the data may not reflect the true
percentage of mothers notified.
DFFH further note that where child
protection determines that the report
can be closed with advice provided
to the reporter or a referral, it may
not be necessary for child protection
to make contact with the mother:
Department of Families, Fairness
and Housing, Supplementary
response to questions taken on
notice by Argiri Alisandratos, Acting
Associate Secretary, Department
of Families, Fairness and Housing
on 11 May 2023, 23 May 2023,
Attachment 1, 11.

Transcript of Adam Reilly, 15 May
2023, 958 [19]-[27].

Outline of Evidence of Karinda
Taylor, 7 December 2022, 7
[62]-[65]. When questioned about
the response to this example,

Mr Alisandratos said that there

has been a review and guidance
provided to practitioners, reinforcing
the need for timely engagement in
a way that engages pre-existing
supports: Transcript of Argiri
Alisandratos, 11 May 2023, 729
[11-[6].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 140
[639]. Note that consent is not
required to exchange information
with other entities (like hospitals) or
when providing information or advice
to the person who has made the
report: Witness Statement of Argiri
Alisandratos, 21 March 2023, 142
[649].

Supporting Aboriginal and Torres
Strait Islander Families to Stay
Together from the Start (SAFeST
Start), Submission 40, 21.

Transcript of Karinda Taylor, 8
December 2022, 233 [14]-[16].

Transcript of Karinda Taylor, 8
December 2022, 233 [12]-[14].
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93.
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Witness Statement of Argiri
Alisandratos, 21 March 2023, 145
[671].

DFFH data show that in 2021-22,
ACSASS was consulted in 17 per
cent of cases during the ‘intake
phase’. Data was not specifically
provided on ACSASS consultation
on unborn reports: Department of
Families, Fairness and Housing,
Response to NTP ltem 002-001 —
Tranche 2 data response supplied
by the Performance and Analysis,
System Reform and Workforce
Division, 9, produced by the State
of Victoria in response to the
Commission’s Notice to Produce
dated 3 November 2022.

Witness Statement of Argiri
Alisandratos, 21 March 2023, 140
[640].

Mr Alisandratos could not confirm
the start date of this requirement but
noted there is ‘a little more work to
be done to operationalise the policy’:
Transcript of Argiri Alisandratos, 11
May 2023, 718 [11]-[31].

This includes the Garinga Bupup
program and the Bringing Up Babies
At Home (BUBAH) program. The
2020-21 State Budget increased
ongoing funding to ACCOs to
expand capacity of intensive family
services for pre-birth notification by
171 x 200 hour targets’. DFFH has
also ‘updated program guidelines
and the ACCO pre-birth notification
referral process to be tabled for
discussion and endorsement at

the next ACF’: Department of
Families, Fairness and Housing,
Supplementary response to
questions taken on notice by Argiri
Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 11 May
2023, 23 May 2023, Attachment 1,3.

State of Victoria, Response to
Issues Paper 2: Call for Submissions
on Systemic Injustice in the Child
Protection System, 17 March 2023,
[51].

State of Victoria, Response to
Issues Paper 2: Call for Submissions
on Systemic Injustice in the Child
Protection System, 17 March 2023,
[50]-[51].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 144
[663].

97.

98.

GO8

100.

101.

Transcript of Aunty Muriel Bamblett
AO, 6 December 2022, 106
[43]-[44].

For example, within DFFH

there does not appear to be

Key Performance Indicators

for executives that relate to the
reduction in the over-representation
of Aboriginal children in out of
home care: Transcript of Argiri
Alisandratos, 27 April 2023, 32
[37]1-[49].

See, eg, discussion between
Commissioners and witness in
Transcript of Argiri Alisandratos, 27
April 2023, 19-20 [19]-[47].

Over-representation in reporting and
substantiation rates are discussed in
the next chapter.

Witness Statement of Argiri
Alisandratos, 21 March 2023, 16
[16].
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(&) CHILD REMOVAL

The Department never offered me any direction. They raised
protective concerns for me and my children but didn’t resource
supports or make referrals. They never told me what they needed
from me in order to stop my child from being removed, or for me to get
my child back. If they had been willing to work with me, to tell me what
| needed to do to have my child stay with me, | would have done what
was needed to get my baby back. | would have done anything just to

get my baby back.! MIKALA

Introduction

Rather than supporting First Peoples families, the
Victorian child protection system frequently causes
further harm and ongoing trauma. The evidence
received by Yoorrook indicates a system still exhibiting
signs of the systemic racism inherent in its genesis
as a tool of colonisation. The Department of Families,
Fairness and Housing (DFFH) does not follow its
own legislative requirements and policies in relation
to First Peoples and is deeply feared and mistrusted
by First Peoples families and communities.

The most harmful flaws in the current child protection
system are in the Department’s practices and pro-
cesses relating to the removal of Aboriginal children
from their families into out of home care. This chapter
looks at how decisions are made by DFFH to remove
First Peoples children from their parents. It identifies
key aspects of the reporting and investigation pro-
cesses, and their application, that are failing those
families. This includes how the process for identifying
Aboriginal children works in practice.?

As noted throughout this chapter, the government
admits that the very high rates of over-representation
of First Peoples children in out of home care is itself
proof that the current system is shameful.® Yoorrook
agrees. Victoria’s child protection system operates in
a way which is discriminatory, breaches fundamental
cultural and human rights of the child, causes trauma
and disconnects children from their culture which in
itself causes harm.

Yet the continuation of child removal has become

so normalised that rates are higher than they were
at the time of the Bringing Them Home report.* It is
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as if the State has learnt very little. In government
evidence to Yoorrook the sentiment of deep listening
to Aboriginal communities, progressive transfer of
functions to ACCOs and ‘we know we must do better’
were constant themes.® That is not enough.

What Yoorrook heard

Aboriginal children are over-
represented in the child protection
system

THEY ARE MORE LIKELY TO BE REPORTED

TO CHILD PROTECTION

A child enters the child protection system when a
report is made about them. Aboriginal children are
5.7 times as likely to be reported to child protection
than non-Aboriginal children.'® This high rate is likely
to be at least in part due to racism and bias in univer-
sal services (as noted in Chapter 5: Early help), as
well as in the general community. Acting Associate
Secretary of DFFH Argiri Alisandratos acknowledged
this, stating:

Given the higher rates of reports for First
Peoples children... and the rates at which
reports for all children do not reach the
threshold for investigation | believe some
reporters are misjudging the level of risk,
lack awareness and trust in the secondary
service system or prefer to have Child Pro-
tection assess the level of risk all of which is
leading to unnecessary reporting.'®



How child protection intake and
investigation works

W The first step in the child protection
process (‘intake®) is when a person
% makes a report to child protection, to the
Child and Family Information, Referral
and Support Team (Child FIRST),” or Orange Door
(none of which are Aboriginal-led services).2 Reports
can be made by anyone. Victoria also has a manda-
tory reporting scheme compelling certain profession-
als (such as doctors, nurses, midwives, teachers and
psychologists) to report to child protection if they
form a belief on reasonable grounds that a child
needs protection from physical injury or sexual
abuse.®

Child protection intake workers gather a range

of information from the reporter and from other
sources like the child protection and family violence
databases and from other services. Intake workers
conduct a risk assessment using the SAFER
children framework.'® Where family violence is
identified as a risk factor, they also conduct a family
violence risk assessment using the Multi Agency
Risk Assessment and Management Framework
(MARAM)." These assessments determine the next
step in the process:

Most reports (61 per cent) for First Peoples chil-
dren do not proceed to an investigation.” However,
DFFH’s cumulative harm policy means that some of
these will still be investigated. This policy requires an
investigation of the third report in 12 months or the
fifth report in the child’s life. The more reports the
greater the likelihood of child protection involvement
in the lives of Aboriginal families. Aboriginal children
are on average reported to child protection for the
first time at an earlier age'® and are subject to more
re-reports. In 2021-22, 87 per cent of reports to child
protection concerning First Peoples children were
re-reports, compared with 73 per cent for non-First
Peoples children.'®

e Where areport is considered to have low to
moderate impact on the child, it is classified as
a ‘child wellbeing report’ and referred to Child
FIRST or the Orange Door for further assess-
ment and referrals to family services.

e Where the consequence of harm to a child is
either significant or severe, and the probability
of harm is either likely or very likely, a report
may be classified as a ‘protective intervention
report’. Protective intervention reports require
investigation.'?

Where a report is classified as a protective interven-
tion report at intake, child protection workers inves-
tigate whether the child is ‘in need of protection’.
Child protection workers visit the child and family
and gather information from them and other sources.
This information is used to assess whether the child
has suffered or is likely to suffer significant physical
harm, sexual abuse or emotional or psychological
harm and whether the child’s parents have not or
are unlikely to protect the child from it.'® If the child
is assessed as ‘in need of protection’, the report is
‘substantiated.” Outcomes of investigations must be
determined within 28 days.

Child protection workers must try to determine as
early as possible whether the child is Aboriginal. For
Aboriginal children, Aboriginal Child Specialist and
Support Services (ACSASS) must be consulted to
provide culturally attuned advice on the investigation
process and substantiation decisions.™

As noted in Chapter 5: Early help, Aboriginal children
and families are more likely to experience family and
other violence, insecure and inadequate housing and
homelessness and ill-health including mental ill-health
because of the ongoing impacts of colonisation. How-
ever, these factors alone do not fully explain the level
of the over-representation of Aboriginal children and
families in child protection reports or their removal into
out of home care. DFFH gave evidence that

even if Aboriginal and non-Aboriginal
children presented with equivalent known
risk factors, Aboriginal children would likely
still be over-represented. For example, an
Aboriginal child under the age of 10 who
hasn’t yet interacted with the child protection
system is nonetheless 78 per cent more
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likely to have a placement over their lifetime
(to age 18) compared with a non-Aboriginal
child, after controlling for known risk factors.

This additional gap widens as children
move through the system, and most of

this increase is driven by further over-rep-
resentation at the re-report and intervention
stages. This difference could be due to
factors not available in the data.?®

Figure 6-1 shows that a significant percentage of the
over-representation of Aboriginal children at the report
stage and the entry to care stage is not associated
with known ‘risk factors’ (45 per cent for reports and 65
per cent for care entry). This data suggests potential
bias in the community (with regard to reports) and
within the child protection system itself.

THE OVER-REPRESENTATION IS WORSE FURTHER
INTO THE SYSTEM

In 2021-22, just over one in four First Peoples chil-
dren in Victoria were the subject of a report to child
protection and one in 10 were in out of home care.??

Evidence shows that at 30 June 2022, when com-
pared to non-Aboriginal children, Aboriginal children
in Victoria were:

e 5.7 times as likely to be the subject of a report
to child protection services??

e 7.6times as likely to have a finalised investiga-
tion by child protection

e 8.5times as likely to be found by DFFH to be
‘in need of protection’

e 21.7 times as likely to be in out of home care.?*

Reports
Relative likelihood of being
reported (within a 1yr period)

x5

FIGURE 6-1:
Over-representation

of Victorian Aboriginal
children in reports to child
protection and entry into
care based on known ‘risk
factors’ and other factors
that are not known ‘risk
factors’

FIGURE 6-2:

Rate of over-representation
of Aboriginal children
through the child protection
process 2021-22

Care entry
Relative likelihood of entering
care (within a 1yr period)

x17

@ Difference
NOT associated
with known risk
factors

@ Difference
associated
with differences
in known risk
factors

5.7

7.6

17.8
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DFFH told Yoorrook that there has been a very small
decline in the rate of Aboriginal children in out of
home care, from 103 per 1000 in 2020-21, to 102.2
per 1000 in 2021-22.25 DFFH data shows that in the
12 months to 31 July 2022, the number of Aboriginal
children in out of home care fell by approximately
three per cent. DFFH later clarified that his reduction
was not statistically significant.2® This was described
as ‘promising’, ‘a start’ and ‘an important pivot point’,
which DFFH attributes to a number of family preser-
vation diversionary programs and emerging models
of care through ACCOs.?”

Yoorrook, like the Victorian Government, hopes that
the over-representation rate is starting to head in the
right direction.28 However it is too soon to tell if this is
a trend or an aberration.

On any measure, the rate of Aboriginal children in out
of home care in Victoria remains shameful. It is the
highest in Australia and close to double the national
average.?® The need for urgent action to address it
is acute. These are not just numbers. Behind each
statistic is an Aboriginal child, family and community
torn apart by child removal.

Legal help is needed early

Through our work, we see the unnecessary
removal of children because mothers are
not supported to escape violence and do not
understand that they have legal rights. For
example, Djirra has been told by women that
child protection advised them not to involve
lawyers because that would only complicate
matters. Our women are rarely given the

full picture when child protection is planning
to go to Court, and frequently do not fully
understand the risk of losing their children.3°

The child protection system is extremely complex
and the stakes for children and families are very high.
Yoorrook heard that legal information and advice is
needed so that Aboriginal parents can meet their
obligations and to ensure decisions made by the
system are fair.

In its submission, Djirra called for a child protection
report and referral scheme that would immediately
refer First Peoples families to an appropriate service
for legal advice when a child protection report is
made.3' Djirra’s proposal for this scheme is similar to
the notification scheme that requires police to notify
the Victorian Aboriginal Legal Service (VALS) when
an Aboriginal person is taken into police custody.

Yoorrook agrees such a system would benefit Abo-
riginal families many of whom struggle to navigate
the complexity of the child protection system — par-
ticularly given the intersections between risk of child
protection involvement and homelessness, family
violence and other areas of disadvantage. Evidence
described below on bias in risk assessment and deci-
sion-making further supports creating a mechanism
to make legal advice and information more accessible
to First Peoples families particularly at the point of
substantiation.

Post substantiation is the period where case planning
commences, so it is critical that parents have legal
and non-legal advocacy support to navigate that
process and respond when DFFH is seeking families
to commit to actions. Another point where legal advice
is critical is when a pre-birth report has been made.

To ensure its effectiveness and consistent with the
right to self-determination, any new notification mech-
anism should be designed, delivered, monitored and
evaluated by First Peoples. It should take into account
privacy and health information legislation protections
by requiring consent prior to a referral being made
to the legal provider. Identification and management
of any legal conflicts of interest will also be needed,
for example if the legal provider(s) selected for the
scheme has provided legal advice to the other parent
in a family violence matter.

@ crioeroTECTION 149



Investigation and risk assessment
processes are failing First Peoples

FAST INVESTIGATIONS ARE DRIVING UP

THE RATE OF SUBSTANTIATIONS

Once a report is made, DFFH must decide whether
the child is in need of protection under the relevant
criteria.®? If DFFH decide the child needs protection,
the decision on whether a report is ‘substantiated’
must be made within 28 days. DFFH must then either
close the case or issue a protection application within
90 days.®?

DFFH states that ‘these timeframes are intended to
ensure intervention is limited to that necessary to
secure the safety and wellbeing of the child, avoid
case drift and to support workflow’.3* However, as
the government concedes, due to the long history
of serious systemic injustice and ongoing injustice,
these timeframes ‘may not allow sufficient time to
develop an informed assessment and for families
to be referred and engaged with trusted services’.3®

The rate of report substantiation is higher for First
Peoples and more of these reports are substantiated
quickly:

e As at 31 January 2023, 20 per cent of all
reports concerning First Peoples children
were substantiated compared to 13 per cent of
reports about non-First Peoples children.3¢ In
2021-22, Aboriginal children were nine times
as likely as non-Aboriginal children to have a
report about them substantiated.®”

e As at 31 January 2023, 45 per cent of reports
for First Peoples children were substantiated
within 28 days compared to 39 per cent for all
children.38
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The rate and pace of substantiations raises a signif-
icant concern about the quality of investigations and
substantiation decisions by child protection. Yoorrook
heard that ongoing workforce pressures within the
child protection system also affect the quality of deci-
sion making. For example, The Victorian Aboriginal
Children and Young People’s Alliance submitted that:

If you are a child protection practitioner in a
response team, undertaking initial investi-
gations of allegations of abuse and neglect,
and you are drowning under your case
load, feeling that you can’t do justice to the
complex and vitally important work you are
doing — if that is the case, the easiest and
safest way to shift a case off your caseload
is to substantiate abuse and hand the case
onto a case management team to do further
work. If you substantiate incorrectly, you
might say to yourself, no harm done — at
least the child is safe, and we will do more
work with them. Do not forget that if you
make a mistake the other way, where you
do not substantiate, but the child really is at
risk of child abuse, the outcome could be
catastrophic. It is ‘safer’ to substantiate and
pass it on. However, what this approach
fails to consider is that once the substan-
tiation decision is made, the child is in the
child protection system, and ... the rate of
over-representation compounds at every
step.®®

VALS told Yoorrook:

Child protection is so under-resourced

and under-staffed that the best-interests
principle is systematically disregarded —
because the paramount consideration in
decision-making is, unavoidably, the need to
allocate very scarce resources and prioritise
work accordingly.4°

Under-resourcing in the child protection system is a
chronic issue. The problem has been raised by numer-
ous past inquiries, including two recent inquiries by the
Victorian Auditor General’s Office.*' Data provided by
government confirms that the child protection work-
force continues to be severely overstretched.*? The
average case load for child protection practitioners



is 13 cases.*® DFFH Executive Director Adam Reilly
noted that in his area, Wimmera South West, the case
load is around 20 cases, but that does not include work
on unallocated cases. This means ‘as a team we are
operating at 140 per cent capacity’.** He described
child protection workers as ‘grossly overworked’.45

While government is attempting to address child
protection resourcing through its Child Protection
Workforce Strategy, the problem remains.* Yoorrook
is very concerned that under-resourcing is directly
leading to poorer outcomes and human and cultural
rights violations for Aboriginal children and families. If
the focus is on getting cases completed (‘throughput’),
this increases risks that the system will breach the
cultural and human rights of children and families, fail
to protect children who need it and divert those who
do not.#” It also increases the risk that DFFH (child
protection) is not acting as a ‘good parent would’, a
requirement under the Children, Youth and Families
Act 2005 (Vic) (CYFA).*® As made clear throughout
this report, lack of resources is not an excuse for
failing to meet human and cultural rights obligations.

SIMPLISTIC RISK ASSESSMENT TOOLS CONTAIN BIAS

Yoorrook heard that risk assessment tools and pro-
cesses contain an inherent bias because of the way
they concentrate on risk rather than strengths and
punish families who seek help to address protective
concerns.*®

In applying the CYFA and undertaking risk assess-
ments to determine if a child is in need of protection,
DFFH child protection practitioners have to navigate
many complex and lengthy policies, guidelines and
practice guidance materials. These include the Child
Protection Manual and the Best Interests Case Prac-
tice Model (BICPM). In recognition of this complexity,
in 2021 DFFH produced the SAFER Children Frame-
work Guide (SAFER Guide) to provide practitioners
with greater direction.5°

However, Yoorrook heard evidence that:

e The SAFER Guide contains no specific guid-
ance for the child practitioner to consider
the strength of culture as a protective factor.
To find this, DFFH staff must refer to further
practice guidance elsewhere.®'

e The SAFER risk assessment snapshot tool
does not instruct the practitioner to analyse
the harm of removal.®? In particular, it does not
specify the particular harm that being removed
from culture has on First Peoples children.53

e Child development and trauma departmental
guidance lists racism and intergenerational
trauma as risk factors.5* This is problematic
because racism and intergenerational trauma
are highly likely to be present for Aboriginal
families, so by default being Aboriginal might
be seen by practitioners as a risk factor in
itself. Important context is not provided in the
guidance.

Yoorrook is concerned that in an effort to create
simplicity and to help child protection staff find their
way through the risk assessment process, negative
stereotypes are being reinforced and positives about
First Peoples families and cultures are being ignored.
More nuanced and effective guidance is contained in
other departmental documents and guides.®> DFFH
expects its staff to utilise these and to develop their
practice over time to supplement tools like the SAFER
guide:

[T]hose guides, particularly for newer prac-
titioners, are there to orient and support the
attention that they need to be given to how
they work their way through a risk assess-
ment process. Over time and with practice
wisdom, those become embedded...%¢

However, Yoorrook sees a significant risk that over-
stretched practitioners cannot effectively navigate
all the various practice guides, frameworks, manuals
and policies provided. This increases the risk of poor
decision-making which does not give proper effect to
human rights.5” This risk is intensified if practitioners
have not received effective learning and development
to improve their understanding of First Peoples culture,
families and the impacts of systemic and enduring
racism. The risk is further intensified by the biases
that practitioners can bring to the task of making child
protection decisions.

There has not yet been a substantive outcomes eval-
uation of the SAFER Risk Assessment Framework
which was introduced in 2021, however performance
indicators have been established.58
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POOR RISK ASSESSMENT CAN LEAD TO DEATHS

The ultimate failure of systems focused on through-
put is the death of a child. As the Commissioner for
Aboriginal Children and Young People notes:

Before any child or young person comes into
contact with the Child Protection system,
that child or young person and their family is
likely to have had a number of interactions
with various government funded services,
including, but not limited to, maternal and
child health and wellbeing services, edu-
cation, and family services. Each of these
interactions represents an opportunity to
identify and act upon any concerns regard-
ing a child or young person has experi-
enced, or is at risk of experiencing, harm.5°

The themes identified by CCYP’s reviews of the deaths
of children in contact with the child protection system
paint a devastating picture of missed opportunities,
lack of care and ongoing harm of vulnerable children,
a high proportion of whom are Aboriginal. 8 The
Commissioner for Aboriginal Children and Young
People provided a thematic analysis of 29 child death
inquiries completed for Aboriginal children and young
people from 2017-22.5" These inquiries found:

e Child protection often did not properly assess
family violence. In one example, a report
regarding a child being bashed again by a par-
ent was classified as a child wellbeing report
and closed, because the child was by that
stage considered old enough to ‘self-protect’.

e There were multiple missed opportunities to
link children and their families to early sup-
ports, including parenting supports, and lack of
follow up to understand why families were not
engaging with the supports to which they were
referred.

e There was a failure to assess (and therefore
respond to) cumulative harm typically relating
to family violence, substance use and sexual
abuse — again a lost opportunity to link a child
and their family to support to disrupt the child’s
exposure to future harm.®?
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These themes echo those in CCYP’s systemic review
of 35 children who had contact with the child protection
system and had died through suicide between 2007
and 2019, Lost, Not Forgotten.®® 17 per cent of those
children were Aboriginal. That review found (among
other things) that risk assessments were ‘frequently
shallow’ and did not appropriately consider cumulative
harm, information was not shared effectively, there
was a lack of follow up on referrals to support and
the voices of children were often not heard or taken
into account.®*

RISK ASSESSMENTS ARE TAINTED BY

RACIAL ASSUMPTIONS
They judge us because we’re Aboriginal,
and not following white societal norms for
families. It has been going on for years. To
us in Community, it’s no longer the boogy-
man under the bed, its child removal.®®

Yoorrook heard that risk assessments are often made
using a white middle-class lens. This raises funda-
mental human rights issues. Systemic racism in the
child protection system plus the unconscious bias and
overt racism of some non-Aboriginal child protection
staff affects risk assessments and decisions about
First Peoples children’s futures.5®

As a result of the racism and biases
embedded in the child protection workforce,
there is a perception that Aboriginal people
are not capable of looking after their own
children. Everything is measured through a
white lens of how children should be cared
for, and it is not a good enough reason to
take children away because the family is
not perfect by western standards. There is
no focus on the positives of how Aborigi-
nal people care for children, such as the
importance of connectedness and sense of
belonging in a community.&”

Ignorant assumptions included perceived overcrowd-
ing in homes where families were staying.®® Yoorrook
heard of child protection workers making comments
about houses being dirty®® or, in one case, a child
having dirty feet. These echo attitudes that drove
child removal during the Stolen Generations:
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Aunty Rieo Ellis; Grandmothers Against Removal

Well, the inference in that case was that,
‘You’re not looking after this child properly,
he’s got dirty feet” Common sense in the
Department is not so common ... We'd

say, ‘Well, there’s mud outside.” That’s not
neglecting the child. He’'s come inside from
a muddy backyard. | got to say that, if they
are doing this by the book, having... a child
having dirty feet is not in that book that they
are following, you know. It’s just sometimes
their made-up version and that’s got to stop
because it’s denigrating a parent, question-
ing parenting skills, you know?7°

Yoorrook also heard that Aboriginal parents of chil-
dren with disabilities faced discriminatory attitudes
regarding both race and disability:

Parents are judged as being bad parents
just because they can’t afford the resources
they need to support their child with disa-
bility ... The Child Protection system, and
case workers, are quick to assume that a
child is being neglected, when reality the
issue is one of poverty. Having a disability
is inherently expensive, and that’s not well
understood.”!

Highlighting the subjective and discretionary nature
of risk assessments, Yoorrook also heard that deci-
sions may differ between regions and between indi-
vidual workers,”? with better outcomes in regions
used to working with First Peoples organisations
and advocates.”®

Damian Griffis, CEO, First Peoples Disability Network

Yoorrook welcomes the amendments to the CYFA
contained in the Children and Health Legislation
Amendment (Statement of Recognition, Aboriginal
Self-Determination and Other Matters) Bill 2023 (Vic)
(Statement of Recognition Bill), that will establish
binding principles that child protection practitioners
will apply in their decision making, including risk
assessments, once the legislation comes into force.”
These include that:

e the right of Aboriginal children, families and
communities in Victoria to self- determination
must be recognised, respected and supported

e when considering the views of Aboriginal
children, decision-makers must uphold their
cultural rights and sustain their connections to
family, community, culture and country

e understanding of, and respect and support for,
Aboriginal culture, cultural diversity, customary
lore, knowledge, perspectives and expertise is
to be demonstrated in decision-making

e strong connections with culture, family, Elders,
communities and country are to be recognised
as the foundations needed for Aboriginal chil-
dren to develop and thrive and to be protected
from harm, and

e historic and ongoing biases and structural and
everyday racisms create barriers to the best
interests of the Aboriginal child and are to be
recognised and overcome.”®

In passing this legislation, the parliament has made
clear that child protection must enliven these principles
and apply them in their daily practice. Yoorrook urges
the State to implement this change without delay.
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This is an opportunity for DFFH to make good on its
commitments to respect the human and cultural rights
of First Peoples and to break the pattern ingrained in
the State’s treatment of Aboriginal children to remove
them from their families, rather than invest in sup-
porting parents so children can thrive in their culture.
Changing this mindset cannot be achieved until DFFH
addresses racial bias among its staff.

There is racism and a lack of cultural
competence among DFFH staff

DFFH STAFF DISPLAY OVERT RACISM

| believe the child protection system
is fundamentally racist.”®

Yoorrook also received evidence of overt racism
among DFFH child protection staff. For example,
Aunty Glenys Watts who had worked for the Depart-
ment (then DHHS) recounted how non-Aboriginal
workers in child protection:

(a) talked down about Aboriginal families; (b)
talked down about Aboriginal Community
Controlled Organisations (ACCOs) that
were trying to help Aboriginal children; and
(c) commonly said racist things and were
screaming to each other across the office
with these remarks. The way that child
protection workers were talking to Aborig-
inal grandparents, carers and youth was
horrible.”

o T
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Yoorrook also heard of the damaging practice of
biased assessments being recorded in file notes
which follow the family throughout their contact with
child protection:

There is also a distinct lack of reflective
practice exercised by child protection
workers, which is demonstrated by
inaccuracies in the file notes and the
culturally inappropriate interactions they
have with Aboriginal families. This is critical
because once their observations are written
on the file, then that’s the record and you
can’t simply change it ... As each social
worker reviews the file (without proper
reflection) their biases will remain ... From
my professional experience, | have seen
workers being biased against particular
families, saying things like, ‘watch out for
this particular mother, she gets angry.””®

Yoorrook heard that trauma and fear can make First
Peoples families reluctant to engage with child pro-
tection, which then becomes a further risk factor for
child removal:

[Y]ou don’t actually want to talk to them
because you are so scared that it’s going
to happen to you, what happened to our
ancestors, what happened to our Elders,
what might have happened to your mum
or your grandma or your dad. That trauma
kicks off this kind of response where you
are so fearful that you don’t really want

to have child protection in your home,

you don'’t really want to cooperate. Child
protection actually then put that as a risk
factor, ‘Unwilling to cooperate.’ ... It doesn’t
understand how the history continues to
impact the present, how it actually impacts
our families right now.”®

This evidence indicates a serious lack of cultural com-
petence in the child protection workforce. Some wit-
nesses linked this to lack of professional experience:

[C]hild protection workers are often young,
inexperienced, and come to this work

loaded with stereotypes ... They are young
people with a set of rules they must follow,



but it is not culturally safe or appropriate
when dealing with Aboriginal children ...
many child protection workers we come
into contact with ... do not see any value in
Aboriginality.s°

In other cases, there is just simple disrespect. Aunty
Stephanie Charles told Yoorrook:

| was told by the child protection worker that
| had to do a parenting course. | am an Elder
who has raised seven children and four
grandchildren, and | had a child protection
worker who was so young that she must
have only just finished her course, telling me
that | needed to learn how to be a parent.®!

DFFH staff are given extensive powers under child
protection laws to make critical decisions affecting
the lives of children, families and communities in
relation to which they have an obligation to respect
cultural and human rights. As the agency tasked with
being the parent of the children it removes from their
families, it is incumbent on DFFH to eliminate racism,
whether conscious or not, found in the attitudes and
behaviours of some of its child protection workforce.

EFFORTS TO BUILD CULTURAL CAPABILITY

HAVE NOT LED TO CONSISTENTLY BETTER

PRACTICE OR COMMUNITY TRUST

The Victorian Government concedes that racism still
exists in child protection:

[T]here is insufficient cultural understanding
and competence across our system. While
there has been an increased focus on
professional development and training...

the cultural competence of the workforce
has resulted in failures to understand and
respond appropriately to First Peoples
families and is likely to be driving reports,
higher rates of substantiation and inter-
vention. While it is difficult to quantify, | do
accept, given accounts by First People over
my professional career and our increasing
rates of over-representation that both con-
scious and unconscious bias and racism still
exist in our service system as it does in the
broader community.82

The Commissioner for Aboriginal Children and Young
People noted the lack of understanding of identity and
culture among child protection workers, stating ‘there
must be ongoing training and reinforcement for child
protection practitioners in understanding Aboriginal
identity and culture... and not to rely on assumptions
in decision making.”3

DFFH provided evidence to Yoorrook about the var-
ious training courses and policies it has introduced
in an effort to improve capability. For example, all
department staff must complete a 20-minute cultural
safety e-learning module and also a human rights
e-learning module.8

All DFFH child protection staff are required to com-
plete basic Aboriginal cultural safety training and
receive training on engaging with Aboriginal children
and their families as part of modules in the Beginning
Practice in Child Protection program.8® This is a two-
hour component.8® Managers must also complete
dedicated cultural safety training.®” In addition, there
is optional training on cultural awareness.®8 All of the
practice training concerning First Peoples children
and families has been developed and delivered by
First Peoples.8®

However, in evidence DFFH informed Yoorrook that
while there are various compulsory and voluntary
modules, these do not include an assessment of
what has been learnt. Instead ‘they are designed for
raising awareness, raising proficiency, and then the
assessment goes back to the supervisory account-
ability structures that we have in place’.*°

Online child protection practice forums are held fort-
nightly on a range of topics. But since 2020, only
three have related to working with First Peoples fam-
ilies and children. Staff may also access the content
through the Child Protection Learning Hub.®' DFFH
told Yoorrook that a series of 30-minute forums on the
Aboriginal Child Placement Principle are starting to
be offered this year. A new e-learning module about
asking the questions around Aboriginal identity is
also in development.

DFFH is also currently ‘procuring the development
and delivery of a new culturally safe practice for child
protection training program’ to be delivered to all child
protection staff over the next three years.®2 DFFH also
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has an Aboriginal and Torres Strait Islander Cultural
Safety Framework® and since 2019 has conducted an
annual cultural safety survey for First Peoples staff.%

DFFH Executive Director Adam Reilly noted the var-
ying degrees of cultural proficiency among child pro-
tection practitioners, commenting that ‘power without
knowledge can be extremely dangerous’.®® As well as
emphasising the need for local connection to avoid a
‘one size fits all’ approach, he noted the benefits of
accredited and deeper cultural competency training
in providing staff with the tools they need to do their
jobs more effectively.®® He told Yoorrook:

| use language like ‘specialist’ when |
describe what we need to provide in terms of
that bare minimum training to our staff. And

| think about with if | went to a GP and it was
determined that | needed to have surgery on
my brain, | would be really concerned if the
GP started performing that. And it’s a crude
comparison but | hope it makes the point. |
would expect to see a specialist. The brain
is a fragile, sensitive, very complex part of
our body, and in the same spirit, | would like
to think that we will get to a place where we
understand the significance, the complexity,
the fragility and the power that will come from
culture and that we land at a place that says:
yes, these clinical qualifications are critical
to do your role but if you're going to come in
contact or in any way influence an outcome
for an Aboriginal person or family, you need
to satisfy us with these qualifications.®”

Mr Reilly spoke of a DFFH partnership with a uni-
versity which developed a training module of micro
certificates taught at the master’s level. Completing
all four micro certificates in the Community Services
and Self Determination Series is equivalent to com-
pleting one master’s level subject.® He told Yoorrook,
‘the clear pattern from the feedback of this, and it is
powerful stuff in terms of the modules that staff are
doing — is that, at completion, people were saying,
“Why didn’t | know this before?””. He added,

it’s not just about a benefit for our families
and our communities. It will actually assist
our grossly overworked child protection
workers with increased referral options,
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better connection in terms of kinship, and |
think once you know what you don’t know
then the resources and the relationships that
will come from that, | think that can only be
good for all of our organisation.®®

This type of learning has the potential to build much
deeper capability than short e-learning modules or
courses that only touch the edges of what is needed
to work effectively with First Peoples. Further, while
some remedial work is being proposed by DFFH,
most of this has yet to be achieved or is still in the
development phase.

As the government admits, racism and bias persist,
contributing to the injustice of high rates of removal
of Aboriginal children. This is a fundamental human
rights issue which DFFH and the government are
obliged to urgently address.

Targeted help is often not provided

IDENTIFICATION OF ABORIGINALITY IS

CRUCIAL TO MEETING LEGAL OBLIGATIONS

As noted at the start of this chapter, child protection
staff must try to identify Aboriginal children as early
as possible in the child protection process and have
specific obligations around confirming that identity
during the initial investigation.’®® This is because
Aboriginal children’s rights (including important human
rights relating to culture) hinge on this identification. If
a child is Aboriginal, there are legislative and human
rights responsibilities to preserve children’s connec-
tions to culture and family and involve families and
other relevant community members in decisions.
Identification of Aboriginality is a gateway for:

eligibility to specialist services
access to the Aboriginal Children in Aboriginal
Care (ACAQC) initiative (discussed in Chapter 7:
Out of home care)

e the obligation for consultation with ACSASS
on child protection decisions

e safeguards such as Aboriginal Family Led
Decision Making (AFLDM) meetings
the Aboriginal Child Placement Principle

e mandatory requirements to have a cultural
plan.’®!



Aboriginal children and families have cultural rights
under s 19(2) of the Charter of Human Rights and
Responsibilities Act 2006 (Vic) (the Charter), the
United Nations Declaration on Rights of Indigenous
Peoples and international human rights treaties to
which Australia is a party. DFFH and its staff must
uphold these rights. Correct and timely identification
has immense impacts on the cultural rights of the
child being able to be realised. This is not just about
knowing whether a child is Aboriginal or not, but about
being able to identify, if possible, the child’s cultural
background, country and Traditional Owner group
and wider Aboriginal family.

Consistent with evidence given to previous inquiries,!%?
Yoorrook heard that non-Aboriginal child protection
staff do not have the skills or knowledge to assess
whether a child is Aboriginal and do not properly
understand the importance of correctly identifying a
child as Aboriginal.'® This means that children may be
in the child protection system for an extended period
without having their identity confirmed. In other cases,
children may be falsely identified as Aboriginal.’®* A
child finding out they have been wrongly identified as
Aboriginal — for example when they turn 18 and are

)
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leaving care and need identification documents — is
highly traumatising.'°®

There are lots of kids in the system that
have not had their identity confirmed...
everyone is scared of the trauma that the
child will experience when they are told they
are not Aboriginal.'°®

The Commission heard that appropriate Aborigi-
nal identification work is not being done. Yoorrook
received evidence that often inexperienced DFFH
intake workers will tick the ‘identify as Aboriginal’
box without enough information to confirm whether
the child is or is not Aboriginal.’®” ACCOs are left to
confirm Aboriginality,'® without the funding to support
them: ‘we are told it’s an urgent placement and they
will get back to us with further details and never do,
hoping we do not raise it again.®® This work can be
very intensive because of difficulties in accessing
records for Stolen Generations and children with
interstate connections.!°

i
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Yoorrook understands that issues around Aboriginal
identification have been raised through the Aboriginal
Children’s Forum.""! Yoorrook’s view is that ACCOs
should be appropriately paid for work they do to con-
firm a child’s Aboriginality on behalf of DFFH.

Audits on requests to de-identify First Peoples chil-
dren were conducted in 2021 and 2022. These give
some insights into how well DFFH staff are fulfilling
their obligations regarding identification of Aboriginal
children. These audits showed that:

e during that period there were 93 requests to
de-identify 150 individual children

e most related to identification during the intake
phase (54 per cent), followed by the investiga-
tion phase (20 per cent)''?

e the primary reason for identification error (29
per cent of cases) was that the child protection
worker had assumed Aboriginality without
checking (for example, based on siblings or
reporter information) or had confused Torres
Strait Islander identity with other Pacific Island
identities

e the next most common reason was that the
family incorrectly self-identifies (19 per cent of
cases), followed by administration error (13 per
cent of cases).'®

This audit led to the ‘Enhancing Identification Project.’
The government noted, ‘there is currently targeted
professional development underway to improve the
identification of Aboriginal and Torres Strait Islander
children in the child protection system’.''* The project
also led to a change of policy (to be implemented in
July 2023) to change the de-identification process to
allow DFFH to do this with ACSASS approval, rather
than requiring approval from CCYP or the State-
wide Principal Practitioner for Aboriginal Children
and Families.™

Yoorrook acknowledges efforts to improve identifica-
tion practice, but remains very concerned about this
issue, including the impacts of the new de-identifica-
tion approvals process. The Commission considers
that this should be closely monitored to ensure that
Aboriginal children’s rights are not erased through
inappropriate de-identification.
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Yoorrook makes recommendations at the end of this
chapter regarding the need for further work on identi-
fication and the need for regular audits to ensure child
protection practitioners are correctly identifying First
Peoples children. This requires urgent prioritisation
as it is foundational to the intended system transfor-
mation that Yoorrook recommends under treaty (rec-
ommendation 1) and new standalone child protection
legislation for First Peoples (recommendation 1(d)).

THERE IS LARGE-SCALE FAILURE TO CONSULT

WITH ACSASS AND HOLD AFLDM MEETINGS

The government acknowledges the gravity of the
decision to remove a First Peoples child. However,
its own data shows poor compliance with having
AFLDM meetings and to consult ACSASS in relation
to significant decisions about Aboriginal children.

AFLDM MEETINGS ARE OFTEN NOT HELD,

HELD LATE OR NOT CULTURALLY SAFE
AFLDMs need to be done at the
investigation phase to assess what supports
are there, not once they’ve been placed on
an order... It’'s an add-on in mainstream child
protection. It would be revolutionary if the
system were changed to conduct AFLDMs
earlier. AFLDM’s allow families to take back
some control — it’s important for self-
determination. Because the conversation
happens too late, it is ‘where can we place
these kids?’ It should be done earlier, so the
conversation can be ‘how can we help this
family?’.123

DFFH data shows that in 2021-22 only 24 per cent
of First Peoples children in out of home care have
had a AFLDM meeting.'?* Yoorrook was not provided
with data on the stage in the process these meetings
were held.



Processes DFFH must follow before a child is removed from their family

W Where a report is substantiated, child

protection uses the SAFER children
framework to conduct a risk assessment
and make a decision about the child’s
safety in parental care. Under this framework,
consideration is only given to removing a child from
parental care where:
e the consequence of harm is rated as
either severe or significant
the probability of harm is considered very likely

the child’s safety needs cannot be met by the
parents.'®

Although AFLDM meetings are supposed to be
recorded, the data provided to Yoorrook is likely to
be an underestimate based on past reviews of com-
pliance that show a higher rate of AFLDM meetings.'?®

Yoorrook notes that in 2016, CCYP recommended
that AFLDM compliance data be provided to the Abo-
riginal Children’s Forum and publicly reported in the
DFFH annual report.'?6 More than six years later, this
has not been introduced. DFFH told Yoorrook that it
supports provision of this data to the Aboriginal Chil-
dren’s Forum and CCYP but that ‘data of this nature
is not considered to be of adequate significance to
warrant including in the department’s annual report’.?”
Yoorrook considers the public provision of this data
a key accountability measure for the Department’s
adherence to its own policies.

While the absence of reliable data makes it difficult
to track compliance, Yoorrook received other evi-
dence that shows non-compliance or late compliance,

For Aboriginal children, a referral must be made

to the AFLDM program'” within one business day
following substantiation''® and an AFLDM meeting
held within 21 days from substantiation to develop
the case plan.® Consultation with ACSASS is
also required where consideration is being given
to removing a child.'?® The case plan sets out the
permanency objective (the objective for ongoing
care for a child'?"), as well as decisions for the
child’s care and wellbeing, such as where the child
will live, who they will have contact with, cultural
support, education, healthcare, and developmental
supports.'2?

including where an AFLDM meeting was scheduled
to take place after the conclusion of a contested final
hearing.'2®

Where meetings do occur, they are not necessarily
culturally safe. Witnesses told Yoorrook of DFFH’s lack
of preparation,'?® that decisions are ‘often overridden
by the Department ... [and that] what the family wants
and suggests is regularly not listened t0’.'3°

The government acknowledges that resourcing levels
and the co-convenor model ‘[do] not always support
the occurrence of timely meetings in all instances’.'3!
It also acknowledges that families are given strict
parameters within which they can make a decision
and decision-making power is ultimately retained by
child protection.'® DFFH also considers that AFDLM
meetings are not legislatively required and that ‘con-
sultation and engagement with an Aboriginal commu-
nity organisation is what is intended’ in the CYFA.'33

TABLE 6-1: Compliance with DFFH policy on AFLDM meetings — First Peoples children

in out of home care

2017-18

2018-19

2019-20 2020-21 2021-22

% of unique clients 18% 19%
with meeting

22% 25% 24%
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ACSASS IS NOT BEING CONSULTED

While it is a legislative requirement, compli-
ance with the consultation obligations is not
monitored. This means that child protection
either consults with ACSASS after the deci-
sion about a child has already been made
(i.e. when it’s too late), or it doesn’t consult
with them at all.'34

DFFH data shows that in 2021-22, ACSASS was
consulted during the investigation stage in only 63 per
cent of cases.’®®> While this is a significant increase
from 2015—-16, compliance has flatlined. This data is
corroborated by evidence to Yoorrook that ACSASS
is often not consulted or is consulted late. ACSASS
advice also does not have to be followed.'3¢

Yoorrook also heard that ACSASS is underfunded and
cannot keep up with demand.'® Government provided
data shows that ACSASS has ongoing annual funding
of $6,746,844.13°

NOT ENOUGH HELP IS PROVIDED WHEN
PROTECTIVE CONCERNS ARE IDENTIFIED
[C]hild protection act too soon in taking
kids away from Aboriginal families. Often a
mother, who might have gone through family
violence, only wants to move things forward
for herself and for her family, but the first
thing that child protection ask is whether the
children are safe and when the mother is
leaving. There is no help or support given.'#°

As noted in Chapter 5: Early help, Yoorrook received
consistent evidence that help is not provided or not
provided early enough to families to address protective
concerns and prevent child removal. Yoorrook also
heard that child protection workers do not sufficiently
recognise the support systems First Peoples have
or could draw on to keep their family together.™ For
example, Aunty Eva Jo Edwards, a Stolen Generations

advocate, recounted how child protection removed
her grandchildren without even asking whether she
could care for them.'#2 She added:

DFFH do nothing for us, other than tell us
we need to do everything for ourselves.
That cannot be self-determination, if these
parents don’t know what is out there to
support them.™3

Delays in making referrals to services, waiting lists
for services and services that are not culturally safe
or accessible also mean families do not get the help
they need to keep families together.'#*

By contrast, Yoorrook heard of successful efforts
by ACCOs'# and Grandmothers Against Removals
Victoria to support families and prevent children from
being removed.

We can say ‘| am not the Department’

... When we're talking to parents about
relapsing, we can say ‘don’t bullshit me, I'm
your Aunty, you’ve got to tell me the truth.
I’m here to help you and not anyone else
Darling’. If we can get there as soon as
possible, we can understand what is really
going on, build them up, and help keep that
family together. If a family member relapses,
we don’t kick them while they’re down. We
pick them up and support them.46

Key features of successful interventions are trust,
understanding of intergenerational trauma and a
supportive non-judgmental approach. Evaluations
of First Peoples-led diversion trials confirm these as
core components of successful programs.™”

TABLE 6-2: Percentage of unique clients where ACSASS was consulted during investigation®”

2015-16

201617 201718

2018-19

2019-20 2020-21 2021-22

44% 58% 61% 65%

63% 62% 63%
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Harm caused by removing a child
from culture and community is not
adequately considered

For children and young people it is so impor-
tant to know who you are and your identity
is ... if you have got your culture and your
identity that’s something to be strong with
and to fall back on. But if that’s missing from
a child’s life, it’s a huge gap that you can’t
understand, and it’s a huge hole."!

Removing a First Peoples child from their family
disconnects them from their culture. Witnesses and
submissions to Yoorrook said that the actual harm that
this disconnection causes is not given enough weight
in DFFH assessments that recommend removing a
child.152

Case law makes it clear that risk assessments must
balance the perceived risk of remaining in parental
care against the risk of harm caused by removal.'s3
The Charter makes it clear that this balancing must
be reasonable and proportionate.'®* This means not
just considering the reasons in favour of removing
the child but also the risk of cultural and other harm
to the child if they are removed. However, a former
Children’s Court magistrate estimates that at least 80
per cent of child protection applications are based on
the risk of future harm,'®® indicating that the actual
harm of removal may not be receiving appropriate
attention.

The Minister for Child Protection and Family Services
agreed that workers should give due weight to the
protective factors of culture, family and connection to
country for Aboriginal children'® and that a bespoke
risk assessment tool for Aboriginal children may be
appropriate for this purpose.'®”

By contrast, Yoorrook heard that decisions made by
ACCOs exercising powers under the ACAC do weigh
up the risk of severing connection to family against
the risk of harm.%8

While assessing risk of future harm is critical, Yoor-
rook considers that DFFH and the court should more
directly consider the actual harm caused by removing
First Peoples children from their parents.

The best interests principle

W The ‘best interests’ principle in the

CYFA means removing a child should

be the last resort. It requires child

protection workers to give the widest
possible protection and assistance to the parent
and child as the fundamental group unit of society
and to ensure that ‘intervention into that
relationship is limited to that necessary to secure
the safety and wellbeing of the child’.*é Child
protection must only remove a child if there is an
unacceptable risk of harm to the child'*® having
considered the capacity of each parent or other
adult relative or potential caregiver to provide for
the child’s needs and any action taken by the

parent to give effect to the goals set out in the case
plan relating to the child.'®°

DFFH also has obligations under the Charter and
international law to protect a child’s best interests
when undertaking child protection work including
when making child removal decisions.

The Statement of Recognition Bill amends the CYFA
to include a statement that: ‘The Parliament acknowl-
edges that removing an Aboriginal child from the care
of a parent may—

a) disrupt the child’s connection to their culture;
and

b) cause harm to the child, including serious
harm’.'%®

While this is a welcome acknowledgement, Yoorrook
notes that it only states that harm ‘may’ be caused.
The amendment also states that this does not affect
‘in any way the interpretation of this Act or of any
other laws in force in Victoria’.'®® Yoorrook further
notes that the amendment was not placed in the
section of the CYFA that contains the Aboriginal Child
Placement Principles. The Minister for Child Protection
and Families stated that this ‘would be more likely
to create challenges in balancing the assessment of
what is in the best interest of the child and may lead
to unintended consequences’.'®!

Yoorrook considers that the amendment to the CYFA,
though welcome, does not go far enough. Given the
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importance of a decision to remove a First Peoples
child from their family and culture, not least the human
rights implications, a better approach would be to
introduce a presumption that removal of an Abo-
riginal child from their family or community causes
harm.'62 Legislation could require the Children’s Court
to include in its reasons how the presumption has
been considered. A similar amendment was recently
in draft legislation before the NSW Parliament before
it was discontinued due to the NSW state election.63
Yoorrook strongly encourages the Victorian Govern-
ment to introduce such an amendment to the CYFA.

There is a better way for courts
to hear child protection matters

CHILD PROTECTION COURT PROCEEDINGS

ARE ADVERSARIAL
| still clearly remember the Department of
Human Services coming to get us from
Melbourne to drive to the Magistrates Court
at Ballarat and | looked my son in the eyes
and told him, ‘Mummy will see you soon.’
By the time | got to the DHHS office at
5 o’clock, my baby was already gone.'%*

Court reports do not always contain information
that the Court needs to make an informed decision
about what is in the child’s best interest. One wit-
ness described the court process and its associated
requirements — including recording in the court report
that help has been considered — as ‘a system on
autopilot ... [where] everyone’s kind of going through
the motions’.'®” Sissy Austin, kinship carer, advocate
and daughter of Neville Austin who received the first
letter of apology from the Victorian Government to
the Stolen Generations, told Yoorrook:

[T]he way our mums are treated, the
conditions that are placed on Aboriginal
mums from the courts are unrealistic ... I'd
love to see one of those, you know, non-
Indigenous, like, white women who you see
walking around the city rushing from tram to
tram ... rushing to, like, a service to do one
of the three urine tests that you’ve had to do
that day ... I'd love to see them attending
court, the most culturally unsafe, dehuman-
ising place to enter into.'68
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Protection applications in the
Children’s Court

W Where child protection is not satisfied

that protective concerns have been

addressed it can apply for a protection

application by notice to the Children’s
Court (and in regional areas in the Magistrates’
Court sitting as the Children’s Court). Where there
is an assessment that the child is in a situation of
imminent and significant harm a child may be

removed immediately and a protection application
by emergency care issued.

The application to the Court must include a report
based on the risk assessment setting out the
concerns identified, the case plan, recommenda-
tions for the order that child protection believes
the Court should make and a statement outlining
the steps taken by child protection to provide the
services necessary to enable the child to remain in
the parent’s care.'5

The Court must not make a protection order that
removes a child from the child’s parent unless it
has considered, and rejected as not in the child’s
best interests, an order allowing the child to stay
with the parent; and the court is satisfied with

the statement in child protection’s report that all
reasonable steps have been taken to provide the
services necessary to enable the child to remain in
the parent’s care.'6

Protection orders are discussed further in Chapter
7: Out of home care and Chapter 8: Permanency
and reunification.

Yoorrook heard, and research confirms that the con-
duct of child protection practitioners can be adver-
sarial.’®® Child protection prepares the reports that
the Court relies on to make a decision. This makes it
critical that information is accurate, fair and culturally
attuned. DFFH advised that following review, a new
template has been used since 2020 which incudes a
new section on cultural needs and rights for Aboriginal
children and guidance on how to complete this infor-
mation.'”® However, Yoorrook heard that court reports
‘are drafted in a way to maximise the “prosecution”
of the DFFH case against the parent, using deficit
language and including unnecessary details whilst
also omitting relevant context’.!”



Further, critical information from ACSASS relied on for
culturally attuned advice is not directly presented in
reports. Instead, it is summarised in child protection’s
account of the advice in its report.’”2 VALS notes that
magistrates have expressed frustration about not
receiving ACSASS advice directly.'®

VALS also told Yoorrook that the way child protection
consults with ACSASS may compromise the quality
of ACSASS advice. It noted that because ACSASS
providers are not legally trained, if child protection
leaves out critical information or includes mislead-
ing information in its discussions, ACSASS may not
fully understand the legal ramifications of the child
protection advice they are being asked to endorse.'™

Aunty Muriel Bamblett, CEO of VACCA, spoke of the
court as being adversarial and not having the under-
standing or capacity to prioritise cultural connection:

[T]here’s no recognition of what it is to be
Aboriginal ... for the magistrates to be able
to say, ‘Has the child got a return to Coun-
try, have they got a genealogy, ... do they
know their Aunts and Uncle, have they got
story’? That doesn’t meet within the court’s
barometer of looking at the best interests of
children. So stability, health, education, all of
those things are important, but for Aboriginal
children, knowing who you are, being able to
connect, being able to be able to live as an
Aboriginal child, is critical as well.'”

There was also evidence that some magistrates may
not have strong cultural competence. As described
in Chapter 13: Courts, sentencing and classification
of offences, this is also a problem in the criminal
justice system.

| believe that all magistrates need to have
that cultural competency and learning before
they can do their findings and hand overs
and | think that any of us, as Aboriginal
people in organisations, would love to be
able to support them through that.'”®

First Peoples living in regional areas are further dis-
advantaged as protection applications are heard in
Magistrates’ Courts sitting as the Children’s Court.
These magistrates are less likely to have specialist
child protection expertise, including in applying a
cultural lens. Legal stakeholders put strong arguments
that a lack of dedicated Children’s Court sittings in
regional areas contributes to what can already be a
traumatic process for Aboriginal families and children.
For example, ‘limited listing capacity of regional Mag-
istrates’ Courts to hear urgent child protection matters
can result in delays to family reunification, and that
a lack of judicial knowledge of child protection law
can lead to multiple adjournments and unnecessary
hearings’.'””

This can have a disproportionate impact on First

Peoples families who are more likely to have matters
listed in regional courts.'”8
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FIRST PEOPLES DESIGNED PROGRAMS

ARE SUCCESSFUL
[T]he Children’s Court has not always
offered a safe experience for Aboriginal chil-
dren and families. Historically, trauma has
precluded the full, culturally safe participa-
tion of Aboriginal families in court processes
— processes that until the introduction of
Marram-Ngala Ganbu were inadequately
equipped to determine sensitive child
protection matters in culturally welcoming,
competent and safe ways.”®

In contrast to Children’s Court proceedings, Yoorrook
heard of the success of Marram-Ngala Ganbu, a
specialist Koori court hearing day designed around the
cultural needs of Aboriginal children and families.'8°

Marram-Ngala Ganbu (meaning ‘We are One’ in
Woiwurrung language) is a Koori Family Hearing
Day established by the Children’s Court of Victoria
in 2016. It sits on a Tuesday at Broadmeadows and
every second Thursday at Shepparton.’® It is the
first Aboriginal child protection court in Victoria.'®?

Marram-Ngala Ganbu was established to address
concerns that Aboriginal parents were not attending
court for child protection matters because of dis-
trust of courts.'® This meant that the court only had
one side of the story — that of the child protection
worker. As Marram-Ngala Ganbu Lead Magistrate
Kay MacPherson explained:

L
Maglstrate Kay McPherson and Ashley Morris, Marram Ngala Ganbu
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| was left with a case where all | had was
the information from child protection. | didn’t
have any information from the parents, and |
assumed, incorrectly, that what child protec-
tion told me was correct. I'm not saying that
child protection deliberately misled the court
but they weren’t aware, for example, that
some of these families and parents were
dealing with and addressing their problems
through Aboriginal organisations and |
simply wasn'’t in receipt of that information.®*

We have noticed a significant increase in
the numbers of parents attending for court
hearings with [Marram-Ngala Ganbu], which
always results in better outcomes for them
because the court gets to hear their side of
the story, and the court can see how much
they care about their kids.'8%

Marram-Ngala Ganbu is a First Peoples designed pro-
gram. It features a culturally safe space with a round
table that all participants sit at with the magistrate.
It brings together the family, extended family, child
protection staff, family support services, lawyers, and
ACSASS. Proceedings are conducted informally, and
fewer cases are heard on a court day which allows
more time for matters to be heard.'8¢



A Koori Family Support Officer works with the Koori
Services Coordinator to:

coordinate the list of cases

assist family members to obtain legal rep-

resentation and understand the court process
e assist in providing warm referrals to culturally

appropriate support services as required.'®”

Marram-Ngala Ganbu has provided services to more
than 800 First Peoples families.™ Yoorrook heard that
it has also led to much better identification of First
Peoples children by the court, which helps ensure
DFFH is applying the Aboriginal Child Placement
Principle.®®

Before we started Marram-Ngala Ganbu ...
we had a high number of children who the
court just didn’t know whether they were
Aboriginal or not ... Our magistrates are get-
ting the file with no trigger point to ask the
question: does the placement comply with
the Aboriginal Child Placement Principle?%°

A 2019 evaluation heard that the court experience for
Aboriginal children and families had been transformed
and families were more likely to follow court orders
as they were part of the decision-making process.'"

Simple changes made to the court room and
process had a dramatic effect — including
offering support before, during and after
court from Koori staff who built relationships
with families and into the community.'92

In the words of one Koori parent attending Mar-
ram-Ngala Ganbu:

Any worries and concerns with the stress
leading up to Court, | could get in contact
with the support workers, and it makes a
whole lot of difference. | was excited going
to [Marram-Ngala Ganbu] because of the
fairness.®3

The evaluation also found better outcomes for families,
with improved Aboriginal and Torres Strait Islander
Child Placement Principle compliance, more families
staying together and more children being placed in kin-
ship care.®* VALS noted ‘these are highly significant

Marram-Ngala Ganbu case study

‘A large family with six children attended court on
a protection application by notice. The Preston
DFFH office worked with the Marram-Ngala Ganbu
team to have the matter issued for its first mention
on a Tuesday in Marram-Ngala Ganbu. This ena-
bled the team to offer support to the family prior to
arriving at court.

The family was experiencing homelessness and
had been couch surfing with friends, living in their
car, and there had been unconfirmed reports of
family violence and substance use by the father.

The family was supported by the Marram-Ngala
Ganbu team and other services for about 13
months to support them in finding safe, stable
accommodation. Throughout the 13 months, the
family was offered emergency accommodation
before being offered a stable tenancy with the
support and advocacy of the team. The matter was
finalised following an application to withdraw from
the department.

The family has had no further child protection
involvement and still has a relationship with
past and present Marram-Ngala Ganbu team
members’.'%8

findings: they demonstrate that Koori Family Hearing
Days directly tackle many of the gravest failings of
the child protection system’.'®5

The Commissioner for Aboriginal Children and Young
People supports an appropriately resourced imple-
mentation of Marram Ngala Ganbu across Victoria,
noting: ‘It is an example of Aboriginal practice excel-
lence which places Aboriginal families at the centre of
all court proceedings, not as passive participants’.'%
In evidence to Yoorrook, Acting Associate Secre-
tary of DFFH Argiri Alisandratos indicated support
for extending Marram-Ngala Ganbu, stating: ‘We
would support absolutely any extension and further
integration of models that bring therapeutic justice
approaches to our families across the system’.'®”

The recognised success of the Marram-Ngala Ganbu
system raises the question of why, seven years after
the program started, the model has not been extended
by DFFH to other areas.
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The way forward

Victorian legislation and policy, on its face, has strong
protections for Aboriginal children and families’ right
to culture and connection. Yet, as past inquiries have
extensively documented, these are often not complied
with in practice and accountability for compliance is
low.'®® As established throughout this chapter, sys-
temic racism is still observable in the differential way
the system interacts with and affects First Peoples
families and communities. There is also a lack of
cultural competence and knowledge about human
rights principles and obligations among DFFH child
protection staff that further drives decision-making
towards substantiation of reports and the removal of
First Peoples children into out of home care.

This is likely compounded by strict timeframes for
investigating reports and addressing protective
concerns that do not allow for building trusting rela-
tionships or adequate engagement with Aboriginal
families. An overstretched workforce also means
that checks and balances for important decisions
and processes are not being observed, which com-
promises decision-making.

Processes to identify Aboriginality in the child protec-
tion system are not working well. This has far-reaching
implications for First Peoples children, families and
services. More must be done to ensure First Peoples
children’s identity is confirmed early and correctly
and ACCOs are paid for the work they do to assist
with this process.

Child protection risk assessments and decisions can
be tainted by racist assumptions about what being
a good parent looks like. Key tools to help child pro-
tection practitioners undertake risk assessments can
have in-built biases and are too reliant on practitioners
navigating multiple practice guidance materials to
avoid a discriminatory result.

This is all brought into sharp focus where child pro-
tection makes a recommendation to remove a First
Peoples child. Under human rights law, this can only
be justified where it is a reasonable and proportionate
response to the risk to the child; this must take into
account the harm that flows from the removal of the
child from their parents.
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The government acknowledges the importance of
removal decisions. It also acknowledges how critical it
is to ensure that risk assessments are not influenced
by unconscious bias or systemic racism, and are
culturally attuned, so that child protection intervenes
only when there is real, objective risk of harm.20° |t
also agrees that it is intolerable that those biases
make their way into assessments of what is in the
best interests of First Peoples children.20

Yet while the government concedes that bias can and
does exist in the child protection system and among
DFFH staff,2°2 not nearly enough has been done to
either address systemic racism or the individual lack
of cultural competence or bias exhibited by some staff.

Current training for child protection staff is not suf-
ficient. Child protection staff do not consistently
understand or appreciate the value of Aboriginal
ways of child rearing and how to take this into account
in their work, even though Yoorrook was told they
receive (non-assessed) training on this as part of the
‘Beginning Practice Induction Program’.2® Much more
comprehensive, immersive learning and development
is needed.

A more comprehensive, assessed, First Peoples
designed training program is critical to shifting the dial
on practice and ensuring child protection staff meet
their cultural and human rights obligations. Training
for all child protection staff, from frontline staff to
DFFH executives, based on human rights (including
specifically cultural rights) should be a prerequisite
before those staff can work with, or interact with, First
Peoples. Further, ongoing training must be mandatory
and include competency testing within each module.
Proper records should be kept to ensure staff have
completed training and are meeting learning goals
to improve their practice when working with First
Peoples.

In addition to their work with families, the attitudes,
cultural capability and behaviours of DFFH staff nec-
essarily have implications for the advice provided
to magistrates who make decisions based on child
protection reports. Of particular importance is how well
child protection staff have considered the risk of harm
caused by removing an Aboriginal child from their
family and culture. Yoorrook welcomes that this harm
will now be recognised in the Statement of Recognition



in the CYFA. However, government can, and should
strengthen this by legislating a presumption of harm
that child protection practitioners and the Court must
consider in their decision-making.

Yoorrook recognises that mainstream court processes
are adversarial and can lack cultural competence.
This can be amplified in regional areas where Mag-
istrates’ Courts may not have the specialist expertise
to properly consider the importance of cultural con-
nection. This contributes to postcode injustice which
disproportionately affects First Peoples.

Evidence to Yoorrook strongly supports the expansion
of Marram-Ngala Ganbu to other locations beyond its
existing two sites.2% Burra Lotjpa Dunguludja (Aborig-
inal Justice Agreement 4) already calls for increasing
the number of courts offering Marram-Ngala Ganbu.
That Agreement was signed by government in 2018,
the same year that the Koori Youth Council Ngaga-dji
(Hear Me) report also called for a statewide expansion.

It is Yoorrook’s view that innovation of this kind is
critical to improving outcomes for First Peoples chil-
dren, and its statewide rollout should be an urgent
priority for government.

In the next chapter, Yoorrook considers the experi-
ences of First Peoples children in out of home care.
This sets out further failures to protect the wellbeing,
safety and cultural and human rights of Aboriginal
children. At the end of that chapter Yoorrook makes
further recommendations for urgent action. Below
are recommendations for urgent government action
relating to State decisions to remove a child. =
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RECOMMENDATIONS

12. Whenever:

a) the Department of Families, Fairness and Housing receives a pre-birth report
regarding a pregnant Aboriginal woman, or

b) a child protection report is substantiated regarding an Aboriginal child,

then:

c) subject to the consent of the person to whom the report relates, the Department
must automatically notify a Victorian Aboriginal legal service provider to be

funded by the Victorian Government so that the child’s parents and/or primary
care giver are offered legal help and, where appropriate non-legal advocacy.

. The Victorian Government must ensure that an impact evaluation of the Child
Protection Risk Assessment Framework (SAFER) is commenced within 12
months, and in the case of First Peoples children:

a) is First Peoples led and overseen by a First Peoples governance group

b) has methodology that includes a review of individual cases by the
Commissioner for Aboriginal Children and Young People, and

c) makes recommendations that include actions to reduce child protection
practitioner racial bias when applying the Framework.

. The Department of Families, Fairness and Housing must ensure that:

a) allincoming child protection staff, as part of their pre-service education,
complete cultural awareness and human and cultural rights training covering
issues including:

i.  the history of colonisation and in particular the impact of ‘protection’ and
assimilation policies
the continuing systemic racism and paternalism inherent in child protection work
today that must be identified, acknowledged and resisted

ii. the value of First Peoples family and child rearing practice
upholding human rights including Aboriginal cultural rights, and
the strength of First Peoples families and culture and culturally appropriate
practices

b) all child protection staff and Department executives undertake regular,
mandatory cultural safety training, to be designed and delivered by a Victorian
First Peoples business or consultants on a paid basis, and

c) completion rates for training are published by the Department annually.
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15. In relation to determining the identity of First Peoples children:

a) the Department of Families, Fairness and Housing, in consultation with the
Commissioner for Aboriginal Children and Young People and relevant Aborig-
inal Community Controlled Organisations, must improve how they identify and
deidentify First Peoples children in the Victorian children protection system, and

b) the Commissioner for Aboriginal Children and Young people must undertake regular
audits and publish the results to ensure child protection practitioners are correctly
identifying and deidentifying First Peoples children and doing so in a timely way.

. The Department of Families, Fairness and Housing must urgently take steps
to ensure full compliance with its obligations to:

a) convene an Aboriginal Family Led Decision Making meeting before making any
significant decision about an Aboriginal child, and record the outcome, and

b) consult with the Aboriginal Child Specialist Advice and Support Service on all
significant decisions affecting an Aboriginal child and record the outcome.

. The Victorian Government must amend the Children, Youth and Families Act
2005 (Vic) to:

a) specify that priority be given to keeping siblings together in placement decisions
(both in out of home care and permanent placements)

b) include in the decision-making principles a presumption that removal of a First
Peoples child from their family or community causes harm

c) provide that a child protection practitioner must record how they have
considered the presumption of harm caused by removal in their decision to
remove a First Peoples child, and

d) provide that the Children’s Court is required to include in its reasons for a removal
decision how the presumption of harm caused by removal has been considered.

These amendments must be made urgently while a new First Peoples led child protec-
tion system and accompanying Act is designed and implemented in accordance with
recommendation 1.

. The Victorian Government must:

a) ensure Children’s Court of Victoria judicial officers determine child protection
matters state-wide, and

b) abolish the current practice of having non-specialist magistrates determining
child protection matters in some rural and regional court locations.

. The Victorian Government must as soon as possible expand and sufficiently
resource the Marram-Ngala Ganbu (Koori Family Hearing Day) state-wide.
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SAFER Children Framework
Guide: The Five Practice Activities
of Risk Assessment in Child
Protection (2021) (‘SAFER Children
Framework Guide’) (online, 20
November 2021). <https://www.
cpmanual.vic.gov.au/our-approach/
safer-children-framework/
safer-children-framework-guide>.

See Victorian Government, ‘MARAM
Practice Guides and Resources’
(Web Page, 28 March 2023) <https://
www.vic.gov.au/maram-practice-
guides-and-resources>.

See Department of Families,
Fairness and Housing, Child
Protection Manual (31 January
2023) ‘Risk Assessment —
Advice’ <https://www.cpmanual.
vic.gov.au/advice-and-protocols/
advice/case-planning/
risk-assessment-advice>.

15.

CYFA (n 2) s 162. Note there are
other factors that mean a child is in
need of protection, such as where
the child has been abandoned

or the child’s parents are dead or
incapacitated and no suitable carer
is available, or where the child’s
physical development or health has
been, or is likely to be, significantly
harmed and the child’s parents have
not provided, arranged or allowed
the provision of, or are unlikely

to provide, arrange or allow the
provision of, basic care or effective
medical, surgical or other remedial
care.

Department of Health and Human
Services, Victorian Government,
Program Requirements for the
Aboriginal Child Specialist Advice
and Support Service (2019) 30
(‘Program Requirements for the
Aboriginal Child Specialist Advice
and Support Service’).

Report on Government Services
2023 (n 4) Table 16A.1. Note further
government evidence is that at

31 December 2022, Aboriginal
children were five times more likely
than non-Aboriginal children to be
reported to child protection in the
prior year: Department of Families,
Fairness and Housing, Response
to questions taken on notice by
Argiri Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 27 and 28
April 2023, 6 May 2023, Attachment
1,7[16.8].

. Witness Statement of Argiri

Alisandratos, 21 March 2023, 32
[102].

Most reports for non-Aboriginal
children (71 per cent) also do not
reach the threshold for investigation:
Witness Statement of Argiri
Alisandratos, 21 March 2023, 32
[100].

. The average age for a third report

for Aboriginal children is 6.5 years
compared to 7.9 years for a non-
Aboriginal child. The average age
for a fifth report is 8.5 years for an
Aboriginal child and 9.2 years for

a non-Aboriginal child: Witness
Statement of Argiri Alisandratos, 21
March 2023, 34 [112].



19.

20.

21.

22.

23.

The cumulative harm policy requires
the third report in twelve months
and the fifth in the child’s life to

be investigated unless otherwise
approved by a more senior worker.
In 2021-22, 53 percent of First
Peoples children involved in child
protection (at any phase) had had
more than five reports, compared
with 34 per cent of non-First Peoples
children. In 2021-22, 53 percent

of First Peoples children involved

in child protection (at any phase)
had had more than five reports,
compared with 34 per cent of non-
First Peoples children: Witness
Statement of Argiri Alisandratos, 21
March 2023, 33 [110]—[111].

Department of Families, Fairness
and Housing, ‘Response to NTP
Iltem 002-023 — Risk factors for
involvement in child protection

— linked data analysis 2023, 1,
produced by the State of Victoria
in response to the Commission’s
Notice to Produce dated 21 April
2023.

Department of Families, Fairness
and Housing, ‘Response to NTP
Item 002-023 — Risk factors for
involvement in child protection

— linked data analysis 2023, 1,
produced by the State of Victoria
in response to the Commission’s
Notice to Produce dated 21 April
2023.

Report on Government Services
2023 (n 4) Table 16A1.

Report on Government Services
2023 (n 4) Table 16A.1. Further
government evidence is that at

31 December 2022, Aboriginal
children were five times as likely
than non-Aboriginal children to be
reported to child protection in the
prior year: Department of Families,
Fairness and Housing, Response
to questions taken on notice by
Argiri Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 27 and 28
April 2023, 6 May 2023, Attachment
1,7[16.8].

28.

24,

25.

26.

27.

Report on Government Services
2023 (n 4) Table 16A.1, Table 16A.2.
See also Witness Statement of
Argiri Alisandratos, 21 March 2023,
30 [89]. Note further government
evidence is that at 31 December
2022, Aboriginal children were 24
times as likely to be in care than

non-Aboriginal children: Department 31
. CYFA (n 2) ss 30 and 187.

. See Department of Families,

of Families, Fairness and Housing,
Response to questions taken on
notice by Argiri Alisandratos, Acting
Associate Secretary, Department of
Families, Fairness and Housing on
27 and 28 April 2023, 6 May 2023,
Attachment 1, 7 [16.8].

Report on Government Services
2023 (n 4) Table 16A.2. See
also Witness Statement of Argiri
Alisandratos, 21 March 2023, 30
[89].

DFFH, in answering questions on
notice, stated that this information
was presented to the Aboriginal
Children’s Forum in October 2022.
The latest data from the Report on
Government Services (for the 12
months to 30 June 2022) shows that
the number of Aboriginal children

in out-of-home care in Victoria had
increased from 2572 to 2595 — an
increase of 0.89 per cent. DFFH
stated that the difference in the

two data sets may be explained

by the use of different counting
rules: Department of Families,
Fairness and Housing, Response
to questions taken on notice by
Argiri Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 27 and 28
April 2023, 6 May 2023, Attachment
1, 4 [2]-[5]. Yoorrook further notes
that Mr Alisandratos referred to this
three per cent as being a reduction
in the over-representation rate in
his testimony, however that data
relates to numbers of children only:
Transcript of Argiri Alisandratos, 28
April 2023, 193 [16]-[40].

Transcript of Argiri Alisandratos, 27
April 2023, 19 [28]—[30]; Transcript
of Argiri Alisandratos, 28 April 2023,
193 [38]-[40].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 19
[28].

40.

29.

36.

38.

39.

South Australia has the second
highest rate of Aboriginal children
in out-of-home care at 92.7 per
1000. The national average is 56.8
per 1000: Report on Government
Services 2023 (n 4) Table 16A.2.

. Dijirra, Submission 44, 17.

Dijirra, Submission 44, 16—17.

Fairness and Housing, Child
Protection Manual (2 February 2023)
‘Substantiation — Advice’ (Web
Page, 2 February 2023). <https:/
www.cpmanual.vic.gov.au/advice-
and-protocols/advice/investigation/
substantiation-advice>. A protection
application may be issued where
child protection assess that the
child’s parents cannot or will not
address the protective concerns
identified through the investigation:
CYFA (n 2) s 240. See also Witness
Statement of Argiri Alisandratos, 21
March 2023, 33 [107].

. Witness Statement of Argiri

Alisandratos, 21 March 2023, 33
[107].

. Witness Statement of Argiri

Alisandratos, 21 March 2023, 33
[108].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 33
[109].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 30
[89].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 33
[109]. Data shows that Victoria
generally completes investigations
within the mandated timeframe of
28 days at around double the rate
of other jurisdictions (in 2021-22,
Victoria completed 35.4 per cent
of investigations within 28 days

or less. The national average for
completion of investigations within
28 days was 17.9 per cent): Report
on Government Services 2023 (n 4)
Table 16A.11.

Victorian Aboriginal Children
and Young People’s Alliance,
Submission 243 (The case for
systemic reform),14.

Victorian Aboriginal Legal Service,
Submission 38 (Child Protection),
77.
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41. For example, the Victorian Auditor-
General’s Office found that staffing
vacancies have more than doubled
over the past year, child protection
practitioners receive only 56
per cent of minimum mandatory
supervision, and work pressure
has got more severe and is getting
worse: Victorian Auditor-General’s
Office, Follow-up of Maintaining the
Mental Health of Child Protection
Practitioners (September 2022)

1 (‘Follow-up of Maintaining the
Mental Health of Child Protection
Practitioners’). Similarly, its inquiry
into the quality of child protection
data noted high caseloads and
growing demand: Victorian Auditor-
General’s Office, Quality of Child
Protection Data (Independent
Assurance Report to Parliament,
September 2022) 7. See also recent
comments in Commission for
Children and Young People, Annual
Report 2021-22 (2022), 22—-23.

42. As at 27 February 2023, there were
462 ongoing vacant positions:
Witness Statement of Argiri
Alisandratos, 21 March 2023, 88
[368]. In 2022, the Victorian Auditor
General’s Office reported that, ‘[i]

n the last 2 years the gap between
the actual CPP workforce and the
number of funded positions has
more than doubled, from 5.6 per
cent to 13.9 per cent, or 119 to
305'’: Follow-up of Maintaining the
Mental Health of Child Protection
Practitioners (n 41) 8.

43. Note that in evidence, Argiri
Alisandratos stated that the average
case load was 16—18 cases:
Transcript of Argiri Alisandratos, 11
May 2023, 733 [31]-[35]. Yoorrook
was later informed that ‘as at 31
March 2023, the median caseload
for Child Protection Practitioner
CPP levels 3-4 is 13’: Department
of Families, Fairness and Housing,
Response to Questions taken on
Notice by Argiri Alisandratos, Acting
Associate Secretary, Department of
Families, Fairness and Housing in 11
May 2023, 16 May 2023, 1.

44. Transcript of Adam Reilly, 15 May

2023, 957 [10]-[11].

45. Transcript of Adam Reilly, 15 May
2023, 955 [36].
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46.

47.

48.
49.

50.

Victorian Government, Child 51.

Protection Workforce Strategy
2021-2024 (2021). The 2021-22
Victorian State Budget provided
$171 million to increase the number
of frontline child protection staff.
The government has also launched
a campaign to recruit more child
protection staff: The Hon Anthony
Carbines MP, ‘New Child Protection
Recruits Ready to Go’ (Media
Release, 17 December 2021)
<https://www.premier.vic.gov.au/
new-child-protection-recruits-
ready-go>. Yoorrook also notes that
DFFH has instituted the Aboriginal
Workforce Strategy 2021-2026.
This is a joint strategy with the
Department of Health: Department
of Health and Department Families,
Fairness and Housing, ‘Aboriginal
Workforce Strategy 2021-2026’
(Strategy, 2021) <https://www.dffh.
vic.gov.au/publications/aboriginal-
workforce-strategy-2021-2026>.

Yoorrook notes DFFH evidence
that ‘a risk assessment must be
endorsed by a team manager before
a phase change’: Department of
Families, Fairness and Housing,
Response to questions taken on
notice by Argiri Alisandratos, Acting
Associate Secretary, Department of
Families, Fairness and Housing on
27 and 28 April 2023, 6 May 2023,
Attachment 2, 22 [130].

CYFA (n 2) s 174(1)(b).

Transcript of Karinda Taylor, 8
December 2022, 237 [13]—[31].

Transcript of Argiri Alisandratos,
28 April 2023, 146 [25]—[40]; see
also SAFER Children Framework
Guide (n 10). In answer to
questions from Yoorrook, DFFH
stated that ‘the SAFER Children’s
Framework Guide is a foundational
document and is not exhaustive
guidance for practitioners. It is
supported by the Child Protection
Manual as the primary source of
advice, procedures and policies’:
Department of Families, Fairness

and Housing, Response to 558

questions taken on notice by Argiri
Alisandratos, Acting Associate

Secretary, Department of Families, 6
Fairness and Housing on 27 and 28
April 2023, 6 May 2023, Attachment
2,21 [124].

52.

54.

Transcript of Argiri Alisandratos,
28 April 2023, 149 [30]-[44].

In response to questions from
Yoorrook, DFFH provided
information about the guidance
provided on consideration of
culture in risk assessments. Aside
from one reference to ‘loss of
culture as a possible risk factor’ in
the Best Interests Case Practice
Model (BICPM) summary guide,
this information refers generally

to ‘cultural safety and self-
determination’: Department of
Families, Fairness and Housing,
Response to questions taken on
notice by Argiri Alisandratos, Acting
Associate Secretary, Department of
Families, Fairness and Housing on
27 and 28 April 2023, 6 May 2023,
Attachment 2, 20—21 [118]—[124].

Transcript of Argiri Alisandratos, 28
April 2023, 152—153 [39]-[6]. See
also SAFER Children Framework
Guide (n 10) 7; Department of
Families, Fairness and Housing,
‘Response to NTP ltem 002-

009 — SAFER Risk Assessment
Snapshot April 2022’ produced by
the Department of State of Victoria
in response to the Commission’s
Notice to Produce dated 6 March
2023.

53. Inreply to questions from Yoorrook,

DFFH stated that loss of culture as
a possible risk factor is contained
in the BICPM summary guide:
Department of Families, Fairness
and Housing, Response to
questions taken on notice by Argiri
Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 27 and 28
April 2023, 6 May 2023, Attachment
2,21 [119].

Department of Human Services,
Child Development and Trauma
Guide Introduction (2012) 4 (online,
2012) <https://www.cpmanual.
vic.gov.au/sites/default/files/
child_development_%26_trauma_
intro_2012.pdf>.

See, eg, Transcript of Argiri
Alisandratos, 28 April 2023, 149
[35]-[39].

56. Transcript of Argiri Alisandratos, 28

April 2023, 150 [25]—[29].


https://www.dffh.vic.gov.au/publications/aboriginal-workforce-strategy-2021-2026
https://www.dffh.vic.gov.au/publications/aboriginal-workforce-strategy-2021-2026
https://www.dffh.vic.gov.au/publications/aboriginal-workforce-strategy-2021-2026

57.

58.

59.

60.

61.

62.

63.

DFFH advised that it does not
currently undertake audits directed
solely at reviewing the consistency
of decision making with human
rights, but that this ‘will be explored
as an opportunity for improvement’:
Department of Families, Fairness
and Housing, Response to
questions taken on notice by Argiri
Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 27 and 28
April 2023, 6 May 2023, Attachment
1, 8 [21].

Witness Statement of Argiri
Alisandratos, 21 March 2023, 7879
[341]-[345].

Supplementary Statement of
Commissioner Meena Singh, 10 May
2023, 9-10 [37].

The CCYP is required to hold
inquiries about services provided
(or not provided) to children who
have died and have had active
involvement with child protection
at the time of their death or within
12 months before their death:
Commission for Children and Young
People Act 2012 (Vic) s 34. The
CCYP reports on these inquiries in
its annual reports.

Supplementary statement of
Commissioner Meena Singh, 10
May 2023, 62, Annexure 2. See
also Commission for Children and
Young People, Annual Report
2021-2022 (2022) 31-38. The
annual report includes data and
analysis of 41 deaths investigated
by CCYP spanning the period June
2018 to January 2022. Seven of
these deaths (17 per cent) were of
Aboriginal children. Note that the
data provided by Commissioner
Singh includes deaths still open
before the Coroners Court. These
are not included in the child death
inquiries reported in the annual
report and therefore the number
of Aboriginal child death inquiries
reported in the annual report is
lower.

Supplementary statement of
Commissioner Meena Singh, 10 May
2023, 63, Annexure 2.

Commission for Children and Young
People, Lost, Not Forgotten: Inquiry
into Children Who Died by Suicide
and Were Known to Child Protection
(Inquiry Report, 2019).

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.
76.

77.

Ibid 20—21. As previously noted,
DFFH evidence is that ‘a risk
assessment must be endorsed by

a team manager before a phase
change’: Department of Families,
Fairness and Housing, Response
to questions taken on notice by
Argiri Alisandratos, Acting Associate
Secretary, Department of Families,
Fairness and Housing on 27 and 28
April 2023, 6 May 2023, Attachment
2, 22 [130]. Yoorrook notes that This
requirement came in with SAFER
and therefore post-dates the Lost,
Not Forgotten report.

Outline of Evidence of Aunty Rieo
Ellis